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On the revision of the German Patent Act. 

Entry of Farbenfabriken vorm. Friedr. Bayer & Co., Elberfeld. 

Applied for and designed by C. Duisberg. 

 

To the High Diet in Berl in.  

Elberfeld, February 1, 1891.  

Since the opinion has been expressed from various quarters, especially by the 

Conference for the Protection of Industrial Property, which met in Berlin from 

November 29 to December 3, 1890, that the existing preliminary exa mination 

procedure of the Patent Office should be l imited to the examination of the 

applied-for items for novelty and industrial applicabil ity, the undersigned 

Farbenfabriken vorm. Friedr. Bayer & Co. have the honor, in the interest of 

strong patent protection, to point out to a High Parliament that such an 

amendment to § 1 of the Patent Law would be tantamount to abandoning the 

preliminary examination and would mean a transition to the applicat ion 

system. However, numerous larger industrial bodies, such as  the Associat ion 

for the Protection of the Interests of the German Chemical Industry and the 

German Engineers' Association, have spoken out in favor of retaining the 

preliminary examination system. The main purpose of the amendment to the 

Patent Law before the Reichstag is also to improve this system of preliminary 

examination, which has become natural ized in Germany, by reorganizing the 

Patent Office and extending inventive protection, in order not only to exclude 

a larger number of worthless inventions fr om patent protection in this way,  

but also, above all ,  to create more valuable patents than before.  

If ,  however, the examinations of the Patent Office extend only to novelty and 

industrial exploitabil ity, and an examination as to whether an invention exist s 

at all  is no longer to take place, then this restr ict ion of the preliminary 

examination system is almost equivalent to the simple application system.  

There can be no doubt that not everything that is new and commercially 

exploitable is an invention. Howe ver, as to what is to be understood by an 

invention, the greatest differences of opinion prevail  in the circles involved. 

Clarif ication of these opinions would be easy if  a definit ion of invention could 

be included in the law. Unfortunately, however, a def init ion of "invention" 

applicable to all  cases has not yet been found. Therefore, the main advantage 

of the preliminary examination system is that in the absence of a proper 

definit ion in the law, a well -organized and trained patent authority staffed 

with signif icant forces decides in each individual case whether an invention 

exists or not. In contrast to the application system, the preliminary 

examination system, which has become popular in Germany, does not leave 

the solution of the most diff icult  problem  in patent law to the subjective  
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discretion of the inventor, but is carried out by the patent office. If  this  

preliminary examination is l imited to novelty and industr ial applicabil ity, the 

examination is simplif ied considerably, but the purpose of this sy stem is lost .  

extraordinarily s implif ied, but the purpose of this system would be lost.  

If  such a l imited prel iminary examination were to f ind acceptance in the High 

Reichstag, the thorough reorganization of the Patent Offic e and the patent 

office procedure planned in the second section of the law would thus prove to 

be superfluous. The question of whether the subject matter of an application 

is new and commercially exploitable can also be solved by subordinate forces; 

only l iterate technicians are required for this, and legal assistance would be 

superfluous. The Patent Office with its various departments, presided over by 

a high-ranking president, would become unnecessary in its exist ing form. It  

would suffice if ,  as in England, where the examination is  also l imited to 

novelty, the whole administration were entrusted to one official (Comptrol ler 

general in England), assisted by a large number of subordinate technical  

forces.  

Also, the so-called action for recognition, which is  sought by amending § 25 

and introducing a second appeal authority, is no longer necessary. The official  

examining novelty need only take the position (l ike the Comptroller general in  

England) that in doubtful cases, when a dispute arises as to partial ide ntity 

with an earlier patent, he will  always grant the patent to the applicant and 

leave it  to the ordinary courts to do the right thing in the event of a patent 

infringement action arising.  The declarat ion of dependence provided for in § 

3 must also become invalid in case of l imitation of the preliminary examination 

system, since the same cannot be pronounced without taking into account the 

concept of  invention and a l imitation to novelty alone is  not possible here. In  

short, the entire law, which accordin g to the existing version and according to 

the present amendment is based in all  its  provisions on the examination of  the 

invention requirement, needs a radical change and alignment with the 

applicat ion system.  

In addition, the patents granted on the basis  of the above-mentioned limited 

preliminary examination procedure, if  the other provisions of the patent law 

were retained, would not be at all  what they are supposed to be, namely 

invention privi leges. Nobody would have to worry about such patents granted  

"sans garantie du Gouvernement",  but everybody could dispute what mainly 

characterizes the invention patent, namely the existence of the invention 

requirement, and leave it  to be decided by the courts, which are inexperienced 

in such matters and mostly depend on subordinate experts for technical  

questions. It  is completely incomprehensible how then the knowingness or  
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gross negligence in the case of patent infringements, which is  a condition for 

l iabil ity, is to be constructed.  

We therefore confidently hope that  the High Diet wil l  not be converted to the 

views of the supporters of the application system, who, realizing that an 

acceptance of their general principle is not very promising, are endeavor ing 

to pierce the preliminary examination system by restr ictions.  

If  the complaints about incorrect interpretation of the concept of invention,  

which have been voiced now and then in the hitherto inadequate organizat ion 

of the Patent Office and may have gi ven rise to the proposed examination 

restriction, are to cease, then, in addition to the planned reorganization of  

the Patent Office and the patent office procedure, it  would be advantageous,  

since a definit ion of the concept of  invention does not exist,  t o at least define 

in the law the concept of process as it  alone enjoys protection under § 1 of 

the Patent Act for the invention of substances which are produced by chemical 

means. Then at least the complaints of the chemical industry about the 

erroneous interpretation of the concept of process, which in chemical 

engineering is  essentially different from that in the mechanical industry, wi ll  

cease. It  is therefore advisable to take into account the wishes of the chemical  

industrialists and to accept the defi nit ion of process which has been generally 

accepted as sufficient by the Patent Commission of the Association for the 

Protection of the Chemical Interests of Germany in Cologne. The same reads:  

"The definite process is  the application of one or more interr elated chemical  

methods to a definite case to obtain a definite end product by definite means 

or their substitutes." At the same time, we have the honor to draw the 

attention of a High Diet to a loophole in the Patent Law, which has so far 

received l itt le attention, nor has it  been sufficiently taken into account in the 

amendment.  

The main emphasis of the amendment is to improve the preliminary 

examination procedure and to ensure that not less worthless patents are 

granted than before, but that the patents granted are more valuable than 

before. For this reason, the rights of the patent office are extended; the 

f indings it  makes regarding dependency are to be binding on the courts;  once 

a patent has been granted on the basis of the improved preliminary 

examination, it  should no longer be possible to challenge it  as easily as before 

in an action for null ity; in  short,  everything is done to give the inventor a 

greater guarantee of  the quality of his patent.  

But what is the use of all  these improvements of the patent itself,  and of what 

use is the possession of such a good patent to the inventor, if  he is not in a 

position to have the privilege granted to him by the patent law recognized by 

third parties in an  effective manner?  
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Even if ,  according to the amendment in § 34, the l iabil ity for patent 

infringement, which up to now has been limited to knowledge, is to be 

extended to gross negligence, and even if  the addition to § 4 rightly reverses 

the burden of proof in the case of processes for the production of a new 

substance, this protection is sti l l  not sufficient.  Since in France, England and 

America every infr inger of a patent is l iable for the damage to the inventor, 

the patent infringers in Germany should be  obliged to compensate the 

infringed party not only in case of gross negligence, but in case of negligence 

at all .  

Patent suits, which, as is well  known, must be carried out before the expiration 

of 3 years Bolten up to the last instance, almost always end  with the fact that 

the patent infringer is forbidden to continue the patent infringement with a 

high f ine for each case of infringement, but the inventor is not compensated 

for the inventor's salary lost during this period of l it igation. In almost all  

cases, it  is impossible to prove the knowingness required by § 4.  

It  wil l  not  be much better if  the inventor has to prove gross negligence. This 

would be easier if  every negl igent patent infringement were subject to 

compensation. However, the patent protectio n would be safest if  a  

preliminary decision of the patent office could be provoked in such a way that  

a certain department of the patent office would provisionally decide on the 

question of infringement. If  such a preliminary decision would be in favor of 

the patentee, the infringer would have to refrain from continuing the 

infringement from the day of the decision and until  the f inal court decision. 

In this way, the patentee would be able to obtain his rights more quickly than 

before and without too much impairment of the inventor's  remuneration to 

which he is entit led.  

Only by increasing the l iabil ity for patent infringements can the legal  

awareness in the f ield of patent legislation, which is  unfortunately on a 

sl ippery slope in Germany, be made more fav orable.  

We therefore request a High Diet  to grant this preliminary decision as an 

extension of § 18 in the patent law and to let the l iabil ity in § 34 also occur in  

case of negligent infringement.  

We respectfully submit to a High Riksdag our most obedient consideration of 

the above-mentioned motions.  

Farbenfabriken vorm. Friedr. Bayer & Co  
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Kongress für gewerbl. Rechtsschutz In Frankfurt a. M.,  

May 14-16, 1900. 

(Negotiat ion report, p.14ff.)  

 

The Value of the Preliminary Examination Procedure in the German Patent 

Act for the Chemical  Industry.  

 

C.  Duisberg: I  am speaking a s a representative of the Association for the 

Protection of the Interests of the German Chemical Industry. We have been 

engaged for two years in consultations on a reform of the patent law, not 

because such a reform has become urgent, but because the Reich  government 

at that t ime held out the prospect of Germany's entry into the international  

union, which is  of the greatest importance to the chemical industry and has 

been repeatedly desired, and because it  is not impossible that an amendment 

of the patent law wil l  then also be made. It  seemed appropriate to us to take 

this opportunity to present some of the wishes of the chemical industry. The 

chemical industry is generally of the opinion that the amendment of old laws 

or the introduction of new ones should not be done too quickly. We are of the 

opinion that one can accept some unpleasantness if  there is a guarantee for a 

longer period of quiet development. It  is fortunate that we are now able to 

discuss the reform of the German Patent Act with the Associatio n for the 

Protection of  Industrial Property, after we have completed our preliminary 

deliberations. This is all  the more pleasant for us because we would l ike to 

point out here that we in the chemical industry do not share the same point 

of view as many members of the association. For us,  the preliminary 

examination procedure must remain in place in any case, and we are not in 

favor of an application procedure in any form.  

We do not believe that the number of granted and refused patents proves the 

need for a change in the basis of the present patent law. We do not count the 

patents, we weigh them, and if  we ourselves are told that in other countries 

three to four t imes more patents are granted than in ours, this cannot 

convince us either. Rather, we say in r eference to a Goethean word:  

"Numbers are a good way to argue,  

With numbers a system can be prepared, etc."  

and consider the value of patents instead of the number.  
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For the chemical industry, a change in the system of the patent law is not only 

undesirable,  but even harmful.  It  is  under the rule of this  law that it  has 

attained its present powerful position.  

But, we must ask, is the situation different in other branches of German 

industry? In al l  technical f ields, we have become bigger and bigger under the  

present law. Why therefore make fundamental changes? In my opinion, the 

mechanical  industry also has no reason to see the preliminary test procedure 

eliminated.  

People have repeatedly pointed to the English conditions. I  have before me a 

paper:  

Brit ish Potent legislation and Brit ish industries approved and adopted by the 

Board of Directors of the Manchester Chamber of Commerce.  

In it ,  it  is argued that the registration procedure in England should be 

abandoned and the German preliminary examination procedur e adopted, 

because 

1. half  of the patents granted in England in one year are not worth the paper 

they are printed on, because  

2. patent l it igation in England is  a luxury which only syndicates and capitalists 

can afford, but which ruins the l itt le man, beca use 

3. patent l it igation in Germany is cheap, not costing the twentieth part as it  

does in England, and because an appeal to the highest  authorities is  here 

possible to every man, because  

i.  the comparative f igures on German and English patents given at the London 

Congress by Mr. Abel are of l itt le value and prove nothing.  

If  we then look at  the American patent law situation, we have not the slightest 

reason to long for it .  For us chemists at least, they are by no means exemplary. 

Apart from the high costs of patent l it igation, which are considerably higher 

than the abnormally high costs in England, there, after lengthy examination, 

which not only, as has been erroneously reported here, exte nds to novelty 

alone, but also to patentabil ity, patents are granted en masse which are not 

worth a shot of powder. If  you have compared America with Germany in your 

f igures,  then I would l ike to remark that such a comparison is  not permissible 

without further ado, since in America not only inventions, but also -  in contrast  

to Germany -  discoveries are protected.  

So we do not want to take a leap into the dark and move on to the application 

procedure. We have had such good experience with the preliminary 

examination procedure because every inventor and manufacturer in our  
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country is concerned with the patent system, examines all  patent applications 

and, if  he observes in a case that the patent office has not done enough 

preliminary examination, raises an obj ection.  

The mechanical industry makes far too l itt le use of the right of opposition. 

That is their mistake. I  admit that this is not as easy as with chemical  

inventions,  but nevertheless much more could be done. She may object  where 

it  is only at all  possi ble. She wil l  f ind, apart from other resulting advantages,  

that her officials are very often led to new inventions during reexaminations.  

It  wil l  a lso be a service to the patent office. Even if  this means that the patent 

office has more work to do, it  wi l l  st i l l  be able to examine everything more 

thoroughly. This, in turn, can only benefit  the mechanical industry. We are 

therefore fundamentally opposed to the applicat ion procedure and are proud 

that we have such an excel lent preliminary examination procedur e with the 

right of opposition.  

However, we also do not want the re -examination procedure envisaged by the 

Commission in place of the preliminary examination procedure. It  has been 

said that the weak seedling of an invention is often watered by the patent 

office with ink instead of water and thus suffocated before it  has matured into 

a large tree. But one confuses the l itt le plant with the seed. The seed, the 

thought, cannot be patented, even if  it  is worth a mil l ion. Only when the 

thought has matured into an inventive act is the claim to patenting justif ied.  

If  you want to let the seed grow into a l i tt le plant under the protection of a 

patent, then you are granting patents for inventive ideas that may not be 

protected. You do not benefit  the inventor, but h arm the industry. You will  

object: "We don't want to deprive the general public of the right of opposition, 

we just want to refer them to the better way of' null ity proceedings." As much 

as we love the opposition procedure because it  is short, simple and c heap, we 

generally hate the null ity action. There are cases where it  is necessary, and 

therefore it  must not be eliminated, but in its present form it  is a very 

unpleasant remedy for us. We prefer to object to every appl ication than to 

have it  come down to  an action for annulment later on. At present, it  is better 

to conclude a meager settlement than to experience a fat rejection from the 

Reichsgericht; indeed, I  would go so far as to say that cases have already 

occurred in which the Reichsgericht,  if  not s aid,  at least  thought: We'd better 

suspend the trial;  perhaps a settlement will  take place in the meantime. 

(Laughter.)  

You see that we are not in favor of the Commission's proposals. If  they were 

to become law, we would then have to help ourselves by f i l i ng an action for 

annulment in each individual case immediately after it  was issued. In addition 

to the legal  uncertainty that the Commission reform brings with it ,  that would  
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not only be very tedious, but also very costly. (Ruf: That costs nothing more!) 

Gentlemen! I must reply that although you have set the costs of null ity suits 

very low, the ancil lary costs of such suits, which are taken al l  the way to the 

Imperial Court, are very high. In passing,  I  would also l ike to say that we are 

not at all  in favor  of the reduction of patent fees proposed by the Commission, 

because then there would be no money avai lable for thorough and careful  

preliminary examination by patent officials with expertise and knowledge.  

Incidentally, the public's understanding of our p atent law has also developed 

extraordinarily since the last amendment. If  you now want to l imit the 

examination to l iterary novelty, the public will  be misled again, and the 

inventor and the industry will  suffer. It  wil l  be l ike in England -  everything wil l  

have to be referred to the costly, protracted legal action and no one will  know 

anymore what is r ight and what is wrong. To sum up, we do not want any 

change because we are not only satisf ied with the existing situation, but also 

because we are in favor of the patent law becoming even more popular and 

more and more respected by the public,  and because we see direct harm in 

switching to the naked or better concealed application procedure.  

Based on the Bismarckian saying: "Good children do not wish for anyt hing, but  

good children do not get anything", I  would l ike to conclude by expressing a 

few wishes.  First of all ,  I  would l ike to plead -  my wishes are largely satisf ied 

by the statements of the President of the Patent Office -  that the Patent Office 

or the preliminary examiner should proceed more thoroughly in the 

preliminary examination than has been the case with chemical patents in 

recent t imes. One often receives notices from which one notices that the 

preliminary examiner in question has only dealt wit h the matter summarily,  

perhaps in order to be able to go on vacation. In our opinion, probably as a 

result of the Presidential Decree, far too many patents are already being 

granted, at least in classes 22 and 12. If  this continues, we fear that the Paten t 

Office will  have to put up with more corrections from the Reichsgericht than 

in the past.  

of the Patent Office. If  a more lenient approach is to be taken, then this should 

be done with regard to the technical effect and above all  with regard to the 

patents of addition. This question should be taken more out of the hands of 

the preliminary examiner and referred to the opposition proceedings. We 

should also -  and here I  completely agree with the rapporteur -  ensure that  

not too much is changed in the paten t procedure by administrative orders, but 

that more is laid down by law. Another wish: "Equal status for the inventor 

and the challenger by creating a higher appeal."  If  the inventor is  sti l l  granted 

an upper instance in which he can represent rejected pat ents, then those 

complaints of the mechanical industry will  also fall  s i lent.  Final ly,  it  is urgently  
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necessary to realize what we thought we had already achieved 9 years ago, 

but which the Reichsgericht interpreted out of the patent law. The Patent 

Office must be given the right, as the legislator intended, to declare patents 

which encroach on the legal sphere of previously granted patents to be 

dependent on them, preferably in such a way that the decision in this question 

and the null ity or revocation act ion in the last instance is assigned to a patent 

court. We are of the opinion that all  questions of patent law should not be 

decided by lawyers alone, but by lawyers and technicians.  Of course, I  would 

l ike to pay them the compliment that lawyers can be in  the majority and 

technicians in the minority, but under no circumstances should only lawyers 

be considered for diff icult  "dependency" and invalidity quest ions. Moreover, 

in patent disputes before the ordinary courts, the decision is  usually made by 

an expert opinion of  the patent office, i .e. by lawyers and technicians. Since 

lawyers fai l  in the diff icult  questions of chemistry, they must rely on the 

expert opinion of a technician. This makes it  necessary for technicians in 

general to be involved in the de cision-making process in patent law matters.  

In the event that there is no inclination to assign the above actions for 

recognition, cancellation, revocation and dependency to a patent court, these 

would have to be assigned to the Reichsgericht,  but with th e modificat ion that 

experts would have to be heard beforehand in any case.  

We have other small wishes, but I  do not want to go into them at the moment. 

Allow me to briefly summarize our main wishes once again.  

First of all ,  we think it  would be very desir able to introduce a higher appeal in  

favor of the patent applicant against such decisions of the appeal board by 

which the refusal of a patent has been recognized. It  also seems necessary to 

us to introduce a more lenient treatment of patents of  addition. As far  as the 

examination procedure itself  is concerned, we would l ike to see all  objections 

to the preliminary examination summarized in a single decision, if  possible, 

and the preliminary examiner should not go further with regard to the 

question of technical effect  than is  absolutely necessary under Section 23 (1) 

of the Law. 1 of the law, i .e. that the interpretation of the application is 

already carr ied out i f  the technical  effect claimed by the applicant does not 

appear to be excluded, and that strict  proof of the existence of the technical  

effect is only required if  the same has been doubted in the opposition 

proceedings.  

Furthermore, it  seems desirable to assign the f inal instance decisions on the 

null ity and revocation of patents to a special  patent  court with two instances,  

which would take the place of the null ity divis ion with the subsequent appeal 

to the Reichsgericht. At the same time, this  Patent Court should also be 

entit led to make a f inal decision on the decisions made by the Patent Office  
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concerning the question of dependency. The discussion and decision on 

dependency issues shall  only take place upon request of an interested party.  

Should the introduction of a patent court not be feasible, the null ity division 

would have to take its place f or the decision in dependency proceedings with 

the subsequent appeal to the Reichsgericht. At the request of one of the 

parties, a technical expert must be called in for the proceedings before the 

Reichsgericht.  

As you can see, gentlemen, we are very much in favor of giving everyone the 

opportunity to obtain a patent quickly and easily. On the other hand, we are 

f irmly opposed to al l  efforts aimed at eliminating or l imiting the preliminary 

examination. First and foremost, we hope that the excellent patent l aw 

building that already exists will  be made more comfortable and homelike.  

As far as the preliminary examination procedure is concerned, I  bel ieve we are 

now unanimous: it  should be preserved.  

I  would also l ike to point out that we in the chemical industry naturally only 

object to applications if  there is no patentabil ity or novelty.  We have a great 

interest in ensuring that patents are not granted too quickly, so that the 

patent seeker can protect himself  as far as possible against circumvention of 

his patent in  the course of the granting procedure, or can take precautions 

against this and apply for the foreign patents.  

I  fully agree with this. Although we in the chemical industry generally have no 

interest in an acceleration of the patent granting process, we do not believe 

that it  is necessary to speed up the process.  

the processing of patent applications, the re is an urgent need to process 

conflicting applications as quickly as possible. Up to now, only the later 

applicant is informed that an earlier applicat ion exists. The f irst f i ler has not 

received any notif ication so far. If  you now take a look behind the  scenes, you 

wil l  see that after the arrival of this message, the later appl icant immediately 

f i les all  foreign patents with all  accelerat ion, in order to get ahead of the f irst 

applicant,  who has quietly waited with the foreign patents.  (Very correct!) It  

is therefore necessary not only to accelerate the processing of these 

applicat ions, but also to notify the f irst applicant with the later ones.  

I  am against this motion because we have made the experience that quite 

considerable secrets had to be communic ated subsequently sti l l  in the 

opposition proceedings, which could well  be presented to a party, but not to 

the public. I  fully agree with what Privy Council lor Hauß said.  

What these gentlemen have in mind is the law in America. There is a great 

danger in releasing the f i les. Anyone who has been to the American patent  



Congress for industrial property protection in Cologne on the Rhine.  

 

off ice knows that anyone there has the right to have any f i le given to him and 

to keep it  for hours and days.  I  would l ike to cite a case that has actually 

occurred in our country.  When we had  the f i les handed over to us in an 

important American case, the f irst application, which was very important, was 

torn out -  on purpose -  and nobody knew where it  had gone; we lost the case.  

(Laughter.)  

I  want to state beforehand that the chemical industry also has considerable 

mechanical  interests. If  you consider that most chemical factories have large 

mechanical workshops, that they employ countless engineers and many 

thousands of craftsmen, you wil l  admit this. There should not and must not be 

a gap between mechanical and chemical industries. We chemical engineers 

want to work towards being in agreement with all  our colleagues in the 

mechanical  industry.  -  I  say dos only because pointed remarks have repeatedly 

been made against the chemical industry.  

Now, however, in order not to make Privy Council lor Hauß too pleased, I  do 

not want to let the Commission's motion go unchallenged. (Laughter.)  

In his t ime, 9 years ago, when under the rule of the old law the null ity suits 

appeared en masse and were f i led mainly by commercial patent infringers 

when the inventor sought protection in court, it  was the industry which 

demanded and was granted the f ive -year l imitation of the null ity suit . If  the 

Commission has now fi led a motion to drop this l im itation, this is the 

consequence of its main motion, which was intended to faci l itate the taking 

out of patents in such a way that a correction by null ity suit  became absolutely 

necessary. After this main motion was dropped yesterday, however, the 

Commission, which considered it  necessary to protect the interests of the 

inventor in the f irst place, must now advocate a far -reaching protection in 

favor of the inventor. If ,  however, the l imitation of the null ity suit  is dropped, 

the inventor is again at the me rcy of the patent robbers.  

For these reasons, I  am against the motion, as it  is impossible for any judge or 

expert to f ind his way back into the time of the application for a patent and 

to judge the then prevail ing and solely authoritative views, when ten and more 

years have already passed. Since the preliminary examination and the 

opposition proceedings are to be maintained, everyone is given the 

opportunity to raise object ions to the patenting of an invention in the 

examination proceedings,  therefore, in the interest of  the opposition 

proceedings and the thorough preliminary examination, the l imitation of the 

null ity action is justif ied.  

I  would therefore l ike to ask you -  although I  am not speaking now on behalf  

of the chemical industry, which I would l ik e to state explicit ly (laughter), but  
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on behalf  of the minority of chemical  industrialists and above all  on behalf  of 

my company -  to reject the application.  

 

Kongress für gewerbl. Rechtsschutz in Köln a. Rh,  

May 13-16, 1901. 

(Negotiat ion Report,  p. 33ff.)  

a) Creation of a Pantent Court  

 

On the f irst day of the Congress, a proposal of the Preparatory Committee was 

discussed, according to which a central patent court composed of lawyers and 

technicians should be appointed to decide on all  patent disputes. Aft er it  had 

become apparent in the f irst session that  there was a  

At the beginning of the second session, Baurat Peters proposed a compromise, 

according to which the Congress should confine itself  to expressing the 

opinion that, as a result of insufficient  cooperat ion between lawyers and 

technicians,  many deficiencies had become apparent in  the previous 

jurisdiction in patent matters; on the other hand, the decision on the 

introduction of the proposed central patent court should be postponed for 

later deliberations. The following speech was directed against this.  

C.  Duisberg: Mr. Haeuser has allotted me only 3 minutes. I  am afraid, however,  

that I  wi l l  have to take a l itt le longer of your t ime.  

I  must frankly admit  that I  do not at all  approve of Peter's prop osal. It  is -  if  

you will  pardon the expression -  not meat and not f ish. We have come here -  

and after great preparations -  in order to -  I  don't want to say make decisions,  

but to express our opinion, and now we are supposed to go away only to 

confirm what everyone knows, what I  would almost l ike to say every child 

knows, that legal protection suffers most not with regard to legislation, but 

with regard to the execution of legislation. Gentlemen ! We did not need 

Congress for that. I  am therefore of the op inion that we cannot adopt the 

resolution of  Mr. Baurat Peters. However, I  believe that we should weigh the 

votes and not count them on the question of whether the technicians in the 

f ield of industrial property should be consulted for the administrat ion o f 

justice, although it  would be interesting to see what the opinion of today's 

assembly is in this  respect,  without, as Mr. Peters fears, drawing any great 

conclusions from it . It  seems, if  one looks over the assembly, that the 

opponents of the commission' s proposal are in the majority. It  is therefore  
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necessary to remind them that, if  this is the case, then the situation must have 

changed colossally, or rather improved, since the great patent québec, which 

took place in 1886, and at which the most competen t jurists and the most 

important technicians came together to express their opinions in negotiations 

that lasted for days. Perhaps I may briefly read out to you the motion that the 

Commission of Inquiry adopted unanimously at that t ime, with only Mr. 

Delbrück and Mr. Hartig abstaining from the vote.  

"(1) A Patent Court  shall  be establ ished for decisions to be rendered on 

applicat ions for revocation or withdrawal of a patent, on claimed assignment 

of a patent, and on disputes concerning the dependency of a p atent 

pronounced in the granting proceedings, which Court shall  render decisions in 

two instances, subject to appeal to the Reichsgericht ( Imperial Court).  

(2) The Patent Court shall  be composed of.. ..  members, who must be qualif ied 

to hold judicial off ice , and .. ..  members who must be experienced in a branch 

of technology. The President of the Patent Court must be qualif ied to serve as 

a judge. The members shal l  be appointed for l ife.  

(3) In civi l  and criminal proceedings for patent infringement,  the case shall  be 

referred to the Patent Court for a preliminary decision on whether the 

relevant facts objectively constitute a patent infringement, from the case 

pending before the ordinary judge, if  both parties request it  or if  the court 

decides ex officio or at the request of one party,  

4. because of a total or partial narrowing of a patent, there shall  be a superior 

appeal to the Patent Court, which shall  be decided without admission of 

further appeal after a preliminary oral hearing."  

So you see, gentlemen, the same motion that is before us today was 

unanimously adopted by the Commission of Inquiry at that t ime. I  now ask 

you: Have condit ions improved since then? I  have to answer this ques tion in 

the negative; in fact , in my opinion, conditions have worsened. Industry has 

not stood sti l l ,  but has advanced enormously in those 16 years. I  cannot f ind 

that jurisprudence has followed or adapted itself  to the industrial progress to 

the same extent. The training of our jurists at least is the same as before, with 

l itt le idea of science and technology. The composition of the courts that rule 

on industrial  law issues is  also unchanged. The jurists alone are authoritative; 

bio appoint experts -  as chance would have it,  men are often chosen who know 

as l itt le as possible about the subject matter -  and they are then solely 

dependent on the vote of these experts.  

However, the extraordinari ly eloquent, "crystal -clear" words of Justice 

Counci lor Schmitz have put us in a different kind of water. This morning, the 

debate here was conducted under the motto: here a lawyer, here a technician.  
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Yes, gentlemen, but that is not the issue at all .  We technicians don't want to 

take anything away from the lawyers; we're  far too modest for that. We only 

want to take something away from the ordinary courts and assign it  to a special  

court that will  specialize in a f ield of law that is extraordinarily diff icult. We 

want to assign the patent law issues to a court that consis ts not only _ of 

lawyers, but also not only of technicians, but of representatives of both 

directions. One almost got the impression this morning that the intention was 

to staff  the court only with technicians. That is absolutely far from our minds. 

The lawyers should retain what has been theirs. We only want technicians to 

be sent to this Court, but not specialists, as almost al l  the speakers have 

assumed, with the exception of Dr. Wirth. If  that were our intention, we would 

have to appoint electro-technicians to the Court in every individual case, for 

example, where an electro technical  question is involved, and especially color 

chemists in the case of questions from the color industry. It  is obvious that  

this is not what is intended and is not feasible. Na tural ly, I  am also opposed 

to a court of law composed in this way. Nothing is more dangerous than 

appointing special judges for each case and assigning the decision to special 

experts. Such technicians, appointed on a case -by-case basis,  usually without 

the necessary training in jurisprudence, are not sufficiently impartial and also 

often have a preconceived opinion from the outset. No, the Court should, for 

example, consist of 3 lawyers and 2 technicians, of whom the technicians have 

general technical education and common sense and are to be appointed for 

l ife, as at the Patent Office. Such technically educated judges would then be 

in a position to understand the special experts who must of course be heard 

in the proceedings before the Court, to grasp the t echnical  details,  and to 

make them clear to the judges who are exclusively legally educated. With the 

very developed technical chemistry in the organic f ield, we manufacturers, as 

Mr. Haeuser has already rightly pointed out, have long since given up being 

understood by our judges.  We cannot expect this, especially in view of the 

complete neglect of scientif ic knowledge in the preliminary training of our 

lawyers. However, there is a great danger that these gentlemen very often 

believe that they nevertheless understand the technical questions, or even 

imagine that they understand them even better than the experts -  and such 

jurists are said to exist not only among the lawyers, but also among the judges, 

and not only in patent infringement proceedings, but also  in null ity 

proceedings before the Imperial Court. These are not empty assertions, but 

we have repeatedly been told at the Imperial Court: "The matter is clear to us; 

we no longer need to hear the experts.  We already understand the matter 

sufficiently."  

However, we must oppose such views; our interests imperatively demand it.  

We do not want to take anything away from the Patent Office with the court  
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of law composed of lawyers and technicians that we have demanded. If  we 

want to transfer the null i ty suit  to such a court, it  wi l l  be done exclusively and 

only because the Reichsgericht now decides on the null ity suit. However, we 

cannot be satisf ied with these decisions, at least in  the chemical f ield, as I  

believe it  was made clear enough in Frankfur t.  

Nor do we want to transfer all  the patent infringement suits to the new court; 

that would be far from our minds. These patent infringement suits should 

remain with the ordinary courts; only the core technical and patent law issues 

should be decided by the Patent Court.  

However, the main point why we want the Patent Court has not been 

mentioned so far. The biggest shortcoming today is the slowness of the 

procedure. As we know, a patent lasts 15 years, which means that a good 

patent actually lasts only 10 years. In the last 5 years, the same one is usually 

already outdated or bypassed. A real,  fat patent process, however, usually 

does not end before 8-10 years. In former times, when the 6 year preclusive 

period did not exist,  it  was even worse. I f  such a pa tent infringement lawsuit 

is now initiated, the defendant, if  that 6 -year period has not yet expired, f irst 

responds with a null ity suit  in which he generally denies novelty and 

patentabil ity. This takes at least 11/2 -3 years. If  it  is settled, then the la wsuit,  

which was suspended until  then, comes to the f irst instance at some remote 

district court that only deals with such patent rights issues.  The judges, who 

are strangers to the legal and especial ly the technical quest ions, approach the 

case with reluctance, experts are appointed and the case is adjourned. The 

experts,  who are also very rare in such district courts, take a long time and 

finally after 2-3 years, based on the expert's opinion, to which legal questions 

are usually also incorrectly assigned  for answer, the verdict is issued. Bann 

comes the second instance,  the higher regional  court. I  do not want to offend 

the Higher Regional Court here. I  would l ike to express my particular respect  

for it .  As far as thoroughness is concerned, it  can be cons idered exemplary for 

all  others. But one reproach cannot be spared him: It  takes quite, quite a long 

time. I  remember that very simple processes have lain here for 5 years until  

the decision came. Rumor has it  that some of them took 25 years.  Finally, afte r 

8-10 years of hard struggle, we reach the Imperial Court, which decides more 

quickly, but rarely before a year has passed. I  think it  is urgently necessary to 

emphasize the justif ied complaint of technology that we are going too slowly 

with the short-l ived patents. In my opinion, only central ization can eliminate 

this diff iculty.  

Now I would l ike to point out one more thing, and that is that these conditions 

wil l  probably get even worse. In Frankfurt , you made the strange decision that 

the f igure of 30% of grants versus applications for German patents was not  
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correct. We chemists rejected the proposal of the commission at that t ime to 

change the situation by introducing the pure application procedure. But the 

high Imperial  Patent Office accommodated the wi shes of the mechanical 

industry to such an extent that the percentage of grants, which was 36% in 

1898, rose to 50% in 1899 and to 61% in 1900. I  believe that  if  things go on 

l ike this, the year 1901 will  bring us perhaps 70 or 80% or even 100% grants. 

It  is just terrible. Such a large number of dubious and bad patents have been 

granted that a lot of null ity suits wil l  and must follow. In addit ion, the Patent 

Office has been misled by the unclear wording of the patent amendment and 

by the case law of the Re ichsgericht concerning dependency -  I  very much 

regret that it  no longer expresses dependency, but this could perhaps have 

been dispensed with -  into no longer expressing the relationship of one patent 

to another. Therefore, quite a number of patents have been granted where 

there are relationships to earlier  patents without this being expressed at  the 

time of grant. Those who have obtained the patents in question now believe 

that they are entit led to manufacture. Only an act ion for dependency,  which 

requires the long path just described, can clarify whether this is the case. We 

wil l  therefore get  lawsuits upon lawsuits in the near future,  and the patent 

lawsuits will  increase enormously. This is a very unpleasant picture.  

I  have heard that even in the mechan ical  industry people are already saying: 

"Dear Patent Office, stop with your blessing! Put the brakes on! All  too many 

patents are now being granted that would be better not granted, since they 

are a nuisance to industry, harm it  and are of no use. In addi tion, the patent 

office itself  loses the right cr it icism in this  granting frenzy and refuses to grant 

good patents that should definitely be granted. In short, under such 

conditions, the previous opponents of  the application system wil l  soon 

become its most ardent defenders. The purpose of the costly patent apparatus 

is i l lusory; the patent office is digging its  own grave.  

However, there is one last reason in favor of the Patent Court, i .e. ,  a court  

composed of lawyers and technicians, which we have already  debated enough 

this morning, namely the defectiveness of the decisions made so far; on this 

occasion, I  would l ike to speak at least a word in favor of the technicians. I  

would l ike to say that technicians, and technicians in the sense I have 

described, not special experts, but those with a general technical education,  

on the one hand chemists, on the other mechanics, are very well  called upon 

to participate in legal decisions. For this purpose we have very many and very 

good technicians at  our disposal. T hese are the lecturers in chemistry and 

mechanical engineering at the technical  colleges and universit ies. They are 

seldom special experts, are usually always generally chemically or technically 

educated. As such, they are better able than specialists in a ny single f ield to 

look at , understand, and deal with the dispute from a general point of view,  



Congress for industrial property protection in Cologne on the Rhine.  

 

but they can also delve into any special f ield if  necessary. That is the most 

important thing. Such experts will  ensure that we get more valid decisions 

than has been the case up to now.  

For all  these reasons, I  would l ike to ask you not to adopt Peter's resolution, 

but to express sharply and unambiguously that, on the one hand, in order to 

speed up the procedure and, on the other hand, in order to obtain better 

decisions, it  is absolutely necessary to centralize the administration of justice 

in industrial law, in which technicians work alongside lawyers.  

I  wil l  admit that at present there is no favorable atmosphere in the relevant 

circles with regard to this cent ral ization according to our wishes (Patent Court,  

etc.).  We will  therefore reach our goal much sooner if  we follow the Haeuser 

proposal. I  therefore declare that I  am not opposed to Haeuser's  proposal.  

However, I  regard it  only as a contingent motion, sinc e it  does not go far 

enough, because we wil l  not experience any acceleration as a result. However,  

it  offers the possibil ity that we will  get the lawyers, who unfortunately are 

sti l l  the only ones who are decisive and authoritative in this respect,  much 

more easi ly than to a patent court, and that is why I am also voting in favor of 

it .  

The f inal result of the discussion was that  Peter's motion for adjournment was 

rejected and the motion for the appointment of technicians as permanent 

judges in patent matters was adopted by a three-quarters majority.  

 

b) Substantive patent law 

(negotiat ion report p. 60ff.)  

 

C. Duisberg: Gentlemen! This question, which is so extraordinarily important 

for industry and which we have to deal with here, is -  I ' l l  explain it  roundly -  

not a legal one, but a purely practical one. The lawyers hear only the 

disadvantages in this question. They hear l itt le or nothing about the 

advantages that this  provision of the Patent Act has brought to technology,  

because there is l itt le talk about it .  Gentlemen. The introduction of the 5 -year 

preclusive period was decided at that t ime by the Reichstag Commission with 

all  against one vote.  It  was introduced 61/2 years ago at  the request of the 

industry. I  would l ike to correct an assertion  made by the rapporteur, namely 

that the vote on this point  at the Frankfurt Congress last year in no way 

showed that the overwhelming majority was in favor of abolishing this period. 

The rapporteur at the previous Congress made it  very easy for himself  wh en 

he declared: "We are all  agreed that this  provision must be repealed. Since  



Part VII:  Industrial Property  

 

the time was too short, adjournment was moved at that t ime and it  was passed 

by an overwhelming majority. Look up the minutes, you wil l  f ind it... .  I  bel ieve 

and hope that we wi l l  again get an overwhelming majority today, but this t ime 

not in favor of adjournment, but in favor of retaining the preclusive period. 

(Applause.) Remember the times -  many of you may not even know them -  

when patent robbery caused great trouble and work  for Switzerland, especially 

for our chemical industry. Not the bad patents, but just the good ones were 

sought out and copied. If ,  after much effort, sufficient evidence was gathered 

against the patent-infringing foreigners and a suit for patent infringem ent 

could be f i led, the f irst response was to f i le a null ity suit. I  do not know of any 

expert or judge who would be able to go back 10 years and objectively assess 

the legal situation and the situation of science and industry at the time the 

patent was granted. Every human being involuntarily moves forward and 

involuntari ly reckons with the conditions surrounding him at the present t ime. 

It  is precisely the important patents that wil l  suffer, not because there may 

have been a publication, but because the c oncept of patentabil ity has 

undergone changes.  Particularly in  the case of the large patents, master 

patents, as the English say, which, as is well  known, always have the simplest 

processes as their subject matter,  it  is precisely this  simplicity that will  

perhaps be seen as such.  

not entit led to a patent, and the industry is then deprived of an important 

patent.  

Gentlemen 1 The advantages are also of  another kind. They consist,  as has 

already been pointed out -  and I am glad that one of the previous speak ers 

with thorough technical  and patent law experience has done this -  in the fact 

that we must have peace of mind to work out the patent, that we can enjoy 

the patent, that we derive real practical benefit  from it. It  is undeniable that 

the inventor himsel f  needs stronger protection today.  

It  has been objected that the preclusive period is an injustice, that it 

contradicts the legal sense, that it  tolerates injustice and twists this into a 

right. The lawyers will  have to admit to me that any l imitation peri od is an 

injustice, and, gentlemen, is it  not perhaps an injustice against the inventors 

that in the past only 36% of patents were granted and today 61% are granted, 

i .e. that in the past far too many patents were denied, and is it  not an injustice 

against  the general public that far too many patents are now granted where 

fewer were granted in the past. Injustice cannot be eliminated at all .  But here 

the advantages outweigh the disadvantages to such an extent that I  must 

urgently ask you to vote against the  delet ion.  

It  has been claimed that even the scientif ic community has spoken out in favor 

of the deletion. In the latest handbook of  patent law by Kohler, which  
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appeared a few days ago, this eminent patent law teacher speaks directly in 

favor of retaining the preclusive period because it  is,  so to speak, a 

compromise that industry has made with the legislature. Gentlemen, we 

always compromise,  and al l  our recent legislation is  based on compromise. 

One is done right, the other is done wrong. One unites on th e middle l ine. In  

this case, we should do the same here. One should l isten to those who have 

the important signif icant patent law acquis, who have spent great effort and 

work to preserve it  -  that is not so easy -  and who are now spending great  

effort to assert it ,  but who are happy to face the "highwaymen", namely the 

patent robbers -  those are the actual highwaymen who are robbing us -  after 

5 years and now deprive them of the possibil ity to harass us by null ity suits, 

the outcome of  which is always doubt ful. I  emphasize that  the outcome is  

doubtful because,  in  fact, as we said yesterday,  we do not have confidence in 

purely legal considerations. In such cases, we usually prefer the path of 

understanding and settlement. But that is very unpleasant for the i ndustry and 

for the inventor, who has nothing to gain from an inval idity action (even the 

laziest one), but only to lose.  

So I  ask you -  the Chairman stands up, I  have to close -  keep the preclusive 

period for purely practical reasons, give the industry pe ace of mind, and also 

believe the industry that the advantages that we cannot always publish have 

been much greater than the disadvantages that this provision is supposed to 

have resulted in.  

.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .   

C.  Duisberg: Gentlemen! I  can well  understand that Mr. Baurat Peters, as the 

one who faces the circumstances impart ially, and who was mainly involved in 

the introduction of the Patent Law at that t ime, does not want this provision, 

that he regards it  as harmful -  as inexpedient, I  wil l  not say -  but as 

theoretical ly wrong. Yes, gentlemen, in the meantime, however, practice has 

confirmed it  as good and expedient.  From the very beginning, such a 

protective provision in favor of the inventor has not been in th e Patent Act. It  

was introduced only at the time of the amendment, and that  on the basis  of 

the distressing pract ical  experience gained at that t ime under the rule of the 

old patent law. As already mentioned, Eugen Langen was one of the main 

proponents of this  provision. It  has,  of course, had its  disadvantages. This is 

understandable, because every good thing has its downsides as well  as its 

upsides.  But in this case, the advantages outweigh the disadvantages. If  it  is 

repeatedly pointed out, and as the ma in motive, that a patent which has as its 

object something that is already known is a legal absurdity,  a great injustice,  

then I would l ike to point out that our legislation has created many an injustice 

for reasons of expediency. Gentlemen, the double tax ation of joint-stock  
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companies is also an injustice; the manslaughter practiced on the chemical  

industry by the high taxation of saccharin is also an injustice; the increase in 

the price of spirits now again planned for the chemical industry for the benefi t  

of other industries and especially for the benefit  of the spirit  disti l lers by 

changing the taxation of spirits is also not pike,  but injustice. I  could give you 

many more injustices from the legislation. But the injustice on the one side is  

counterbalanced by a greater right in favor of the overwhelming majority on 

the other. Gentlemen, I  would l ike to urge you to assess the situation from 

this point of view as well .  

One side has now said that I  have treated the lawyers badly.  I  have not done 

that. I  never do that at all .  I  have far too much respect for the lawyers for 

that. I  only wish that   

they also recognize us technicians.  If  I  quoted a representative of pure theory 

and not of practice earlier, it  was only to show that there is one in their midst 

who is in favor of the preclusive period. He used to write against it  and has 

been converted. He has convinced himself  that this provision is after all  a 

compromise that has practical sides.  

Attorney Haeuser said -  I  just want to set the record straight -  that the 

commission that the Associat ion for the Protection of the Interests of the 

Chemical Industry appointed at that t ime was almost unanimously against the 

preclusive period. I  have the minutes in front of me. It  is  true that the side he 

was on had the preponderance. It  was seven votes to three. But you cannot 

say that it  was unanimity. I  would l ike to add, however, that the subsequent 

General Meeting in Hamburg rejected the Commission's decision and, although 

not by a large majority, nevertheless voted by  a majority to retain it .  I  would 

l ike to emphasize that at that t ime it  was precisely the small inventors and 

small  industrialists who vigorously advocated the retention of the 5 -year 

preclusive period and said: It  is  not the large factories but the small  

industrialists and inventors who need protection the most, because the large 

factories are superior to the small ones in that they have a signif icant patent 

apparatus and can attack and defend the patents much more easily.  

Well,  gentlemen, don't forget one thing:  People always talk about the 

highwaymen who sneak in and pretend they don't know anything and then 

suddenly come along with a dubious patent protected by the preclusive period 

and raid and damage the industry. We have the opposition procedure. Why 

don't we use that? That's where you can make things clear. Some even 

consider it  an injustice to speak up. We object  in principle to al l  dubious 

patents in the paint industry. If  patents are clarif ied in the opposition 

proceedings, then we can look forward to the  null ity suits with more peace of 

mind. By the way, before the protection period for the inventor existed, there  
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were sti l l  many patents under the rule of the old patent law, which had been 

granted wrongful ly and nevertheless existed in full  force througho ut the entire 

patent term. I recall  only one case,  the famous salicylic acid patent, which was 

already null  and void on the day it  was f i led because the inventor, Professor 

Kolbe, had published his invention in a journal a short t ime before. However,  

no one except a single company knew this fact, and to the inventor's benefit,  

this important patent remained unchallenged for 15 years. This was a great  

injustice in your sense and yet right again for the honest inventor.  

 

Congress for the Protection of Industrial Property in Hamburg,  

May 5-7, 1902. 

a) Special jurisdiction in patent matters.  

(Report of proceedings p. 13ff .)  

 

"According to the results of our jurisprudence in patent cases so far, it  seems 

necessary to change the legislation in such a way that the cases (interference 

disputes, dependency suits, etc.) ,  which have so far been tried only by 

jurisprudential judges, will  be tried by courts composed of jurists and 

technicians as permanent judges, just as  null ity and revocation suits are 

already being tried."  

C. Duisberg: Excuse me if ,  on behalf  of the majority of the Cologne Congress, 

I  protest against the agreement which the two speakers seem to have reached 

with each other and with the Congress leadersh ip to the effect that the 

diff icult  question of the involvement of technicians in the adjudication of  

industrial property r ights, which was dealt with at the Cologne Congress, has 

not yet been definit ively decided by the vote at that t ime, but will  be deal t  

with at one of the next Congresses. For us, who were on the side of the great 

majority in favor of the involvement of technicians, it  has been decided, and 

we have no desire to discuss it  again and to debate it  merely because the 

minority at that  t ime is  not satisf ied and l ives in the hope that the decision 

made in Cologne can be overturned in another place.  

The way in which the Frankfurt gentlemen are proceeding here gives me the 

impression that, instead of the "healing serum" which we are accustomed to 

receiving from Frankfurt, "mischief serum" is to be dribbled into the matters 

under discussion today.  
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I  also protest against this view from the point of view that it  would be a 

colossal mistake for the Congress for the Protection of Industrial Property or 

for the German Association for the Protection of Industrial Property, 

respectively, if  we wanted to turn and turn with our opinion l ike a cock on a 

steeple, soon to the north, soon to the south, soon to the east, soon to the 

west. We must not allow such a policy, by doing so we damage the reputation 

of the Congress, of the Association, and for these reasons I protest in the name 

of the majority of the Cologne Congress against  the opinion and agreement of  

the speakers. (Applause.)  

.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .   

C. Duisberg :  Forgive me, gentlemen, if  I  unfortunately have to confront the 

jurists again today as a technician, but without getting so deeply involved in 

a general debate as has been done so far by others. I  think that we technicians 

should know best whether our studies and our in volvement with technology 

really make us as incapable of being judges as the gentlemen seem to assume.  

I  don't know at all  why the gentlemen of the legal profession are worrying 

about whether a technician with thorough preliminary and further training is  

not as capable as the gentlemen of the legal profession of thinking logically 

and finding his way around legal issues. Gentlemen, leave it  to us, you wil l  see 

that it  goes quite well  the way we want it  to. Only then will  we get the 

improvement in the administration of justice that is necessary for us. We wil l  

then be understood and judged correctly by those gentlemen who rightly sit  

in judgment over our affairs,  which unfortunately is usual ly no longer the case 

today. The principle that matters, and that alo ne can move us forward, that 

science and technology have promoted so much in the past century, is that of 

the division of labor. The previous speaker said earlier  that technology is  

developing so quickly and in so many different ways that the technician ca nnot 

follow it  at all .  I  say that the same is the case with legislat ion; here, too, such 

a development is noticeable that even lawyers, if  they want to advance with 

the times, are forced to specialize and let the division of labor occur.  

What we now want in the f ield of industrial property protection is nothing 

other than the implementation of this important principle. We want special  

courts that deal exclusively with legal protection, and I am firmly convinced 

that if  we get such institutions, we will  achi eve great success.  

As for the details under discussion here, it  has been said that if  we accept the 

f irst sentence, the decision of the Cologne Congress would be overturned, 

because technicians,  who should be judges in the main office, would not be 

avai lable in sufficient numbers, would not be able to do their job, and thus 

the desired burial would be achieved. Here you can already see the bacil lus  
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implanted by the other side in the most luxuriant development. (Laughter.)  

We already have before us a whole c olony of  bacil l i  producing "mischief 

serum" (renewed laughter), but so that this pure culture does not proliferate 

even more luxuriantly, I  would l ike to counteract it  with a "healing serum" by 

informing you that we will  al low ourselves to restore centrali zation in place 

of decentral ization in Item 5 and to introduce motions to this  effect.  Because 

if  you accept our motion to centralize the special courts, a whole series of 

concerns that have been raised here will  fall  away. Then you wil l  get over the 

question of persons,  then the few cases that are only supposed to be there 

wil l  suffice to occupy such a court, even if  with a l itt le more leisure, as is the 

case now, and the decisions will  no longer show the character of being hasty. 

You will  get capable technicians -  in Berlin you have quite a lot of them - and 

these technicians, if  you put them in the legal saddle, wil l  r ide, perhaps badly 

at f irst,  certainly better later on, and may very soon gal lop ahead of the 

lawyers. Of course, in my opinion, these tech nicians cannot then be part -time, 

but only full -t ime.  

Under these conditions, I  think we can accept the f irst paragraph sight unseen. 

(Applause.)  

 

b) The dependence of the patents  

C. Duisberg (for the corrector):  Gentlemen. If  the Elberfelder Farbenfabriken  

have made such a motion and wish it  to be decided upon at this year's 

congress, it  was only for purely practical reasons. I  am well aware that you 

can go on for an infinite number of reasons of a legal nature for and against 

the application, but we are no t dealing here, as you have heard from Dr. 

Kloeppel, with something new and unproven, but for years the Patent Office 

has declared patents dependent or expressed the relationship of one patent 

to another. To our great regret, unfortunately, the Patent Offi ce has changed 

its views, and we ardently wish that it  would return to the old practice. We do 

not wish this because many patents in our company were dependent on us -  

the Patent Office very often decided against us and our views -  but we wish it  

because we had much greater protect ion as inventors at that t ime, and 

because we, again as inventors, were able to clar ify more quickly than is  

possible today whether we were entit led to exercise such patents or not in  

the case of patents where there were doubts ab out dependence.  

Especially in the f ield of chemical inventions, the confusion at present is  

extraordinarily great. In Germany, we were well on the way to seeing the r ight 

of inventors respected in the widest circles. However, since the patent office 

refuses to express the dependent relationship, this ethical legal concept is  
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becoming more and more blurred. A vast number of patents are granted where 

the owners s imply take the position that the patent document gives them the 

right to exploit the patent, altho ugh these are only innovations to already 

patented inventions and there is no doubt 'that such exploitation may not be 

made without the consent of the former inventor. In the past, we had the 

opportunity to clar ify such quest ions in a short period of t ime in oral  

proceedings before the Patent Office and to bring them to a decision. Today, 

we are again referred to the legal process, from which we know that only after 

years of hard, costly battles through declaratory actions do we have the 

opportunity to brin g these extraordinarily diff icult  patent law questions,  

which can usually only be judged by experts, to a decision. If  the patent office 

not only no longer declares patents dependent, but also proceeds, as it  has 

unfortunately done in recent t imes, to exer cise a deplorable leniency in the 

granting of patents in general,  then the improved legal awareness will  f latten 

out more and more; we will  have to pile up lawsuits upon lawsuits and f inally 

get into a quarrel and feud with all  our competitors.  

One who must know, has told me that in Berlin it  is already raining lawsuits 

for declarations of this kind, which in most cases are about dependence.  It  has 

been said and emphasized today that the essential thing in granting a patent 

is speed, so that the inventor is  in a position to obtain protect ion in all  foreign 

f ields as quickly as possible. This speed, however, suffers from the transfer of  

the right of declaration of dependence to the Patent Office. Now I do not see 

why the legislator or the patent office cannot  separate the question of the 

grant of the patent from the dependence. The former is usual ly decided very 

quickly, and the inventor can be told that he wil l  get a patent in any case. The 

more diff icult and time-consuming quest ion of dependence then remains  in 

abeyance and is dealt with only later after thorough examination. In this way,  

the acceleration of  the patent grant can be combined with the thorough 

examination.  

If  you now delete all  these details in the motions before you, which have been 

formulated in accordance with the resolutions of the Association for the 

Protection of the Interests of the German Chemical Industry,  and in which all  

those restr ictions have been included not at our request but at the request of  

several large companies, and leave n othing more than the broad framework 

into which everything that other circles want can then be painted at will ,  if  

you therefore say nothing more than that the Patent Office should be given 

the right to examine the dependence question, then you can calmly agree to 

our motion; because then all  the reasons that have been put forward here wil l  

be inval id.  You wil l  then have what for years has been practically practiced by 

the Patent Office to the entire sat isfaction of industry, and you will  thus again  
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give the inventor far-reaching protection and the patent greater authority. 

(Applause.)  

 

Industrial property and commercial contracts  

(Negotiat ion report p.143/144)  

 

C. Duisberg: Gentlemen! Dr. Vosberg -Rekow, handing over a brochure freshly 

taken from the press: "The Protection of Industrial and Intel lectual Property 

in Trade Agreements," tried to make it  clear to us that the action of the 

German chemical  industry against Switzerland -  in order to get it  to give us 

the same protect ion that we grant it  -  was not justif ied because it  was not 

possible to prove on the basis of statistical f igures that Germany had a 

substantial interest. Of course, I  have not yet been able to read this brochure,  

I  have only leafed through it,  but I  can already tell  you one thing: If  the 

brochure says what is expressed in the table it  contains at  the end, i .e.,  if  a ll  

the measures proposed there are based on the f igures l isted in the table, then 

put the brochure aside and do not read it  at al l ,  because the f igures are wrong 

from beginning to end. 

Gentlemen. This table states, among other things: Export from Switzerland:  

total export 28985000 Fr.;  of which dyes 50000 Fr.;  anil ine 36635 Fr. and 

anil ine compounds 373623 Fr. I  now claim that this is not a matter of missing 

one but several  zeros, and th at  all  f igures are incorrect.  Proof: In Switzerland, 

there are about 6-7 chemical factories which, according to my estimation, 

produce dyes for about 20-25 mill ion Fr.  Switzerland itself  consumes about 5 

mill ion Swiss francs worth of dyes, leaving about 15  mill ion Swiss francs worth 

of dyes exported from Switzerland. Switzerland's export of dyes to America 

alone will  be about 5 mill ion Swiss francs, an amount that results when two 

zeros are added to the total export f igure calculated by the previous speaker .  

To Germany, not only are anil ine compounds to be imported for 42,660 Fr. -  

as a chemist, I  do not know what ani l ine compounds are supposed to mean - 

but also anil ine dyes for about 30000 Fr. But feel free to add two zeros to this  

number, too, and you may arrive at the correct f igure. Switzerland certainly 

imports at least three mill ion Swiss francs into Germany. You must not forget 

that there is no patent protection for the chemical  industry in Switzerland, 

because we only know process patents and these a re excluded from protection 

there. The German chemical industry is  therefore without rights in  

Switzerland, and al l  important products invented by German chemical  

factories are imitated there and exported to countries where there is  no or 

insufficient patent protection. Even more than that, Switzerland has a system  
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of channels, which we do not envy, secret channels, through which all  these 

important and profitable patent products are exported to countries where 

there is good patent protection. So it  harms u s not only by thousands, but by 

mill ions.  

I  would therefore urge the author of the brochure to revise his f igures, 

because they are wrong from start to f inish. So we cannot rely on these 

f igures. There is one more thing I would ask you to bear in mind. I  r eceived 

the booklet only a few minutes ago and have so far only been able to cursorily 

see from it  that no imports of ani l ine dyes are given for Italy at all ,  but only a 

long l ine. However, I  know from a reliable source that the export of ani l ine 

dyes from Switzerland to Italy is  very substantial.  ( In fact,  it  amounted to 

about 1 mill ion Swiss francs in 1900.) You can add as many zeros as you l ike 

to the l ine in the author's statistics, and it  wil l  st i l l  be nothing. (Laughter.) But 

Italy in particular regards Switzerland as its specialty. I  call  Mr. Bosio, who is  

here, as a witness. He is conducting the relevant trials,  has made seizures and 

can act excellently as a key witness.  

As far  as the resolut ion is  concerned, I  would l ike to ask you not to say then 

that we want to have the treaties made according to the model of the Swiss 

treaty, but I  would ask you to delete Switzerland from this resolution 

altogether. (Applause.)  

.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .   

C. Duisberg: Gentlemen! You will  certainly remember the debates on this 

matter in the Reichstag. If  I  opposed the assert ions of Dr. Vosborg -Rekow in a 

somewhat l ively manner earlier, it  was with regard to the fact that the speaker 

made the assert ion that the chemical industry had made a mountain out of a 

molehil l .  You have seen from the f ig ures I have given you that this was not the 

case. Not only the Elberfelder Farbenfabriken, but the entire German chemical 

industry has suffered so bitterly from these terrible conditions in Switzerland, 

and is sti l l  suffering from them, that we must speak out quite decisively 

against anyone saying from the podium that only small values are involved 

here. No, gentlemen, it  is mill ions and mill ions that the German chemical  

industry i l legally loses every year. I  can only fully support what Dr. Osterrieth 

said when he describes the scheme of trade agreements as worthy of 

imitation, but adds that the chemical industry does not f it  into the scheme. 

The f igures that are available are not, as Dr. Vosberg -Rekow says,  

uncontrollable, but they are already controllable.  You only need to compare 

these export f igures from Switzerland with the import f igures in the individual  

countries. They are not exactly correct, but they are approximately correct, 

and control is possible. If  Dr. Vosberg -Rekow had done this,  he would hav e 

realized his mistake earlier, before he drew the wrong conclusions that were  
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trumpeted to the world. That the f igures given in the brochure are wrong, the 

author himself  seems to realize now; but that they are as wrong as they are,  

he probably did not suspect  -  they are downright unbelievably wrong. I  would 

also l ike to remind you of a number of pharmaceutical products which are al l  

imitated in Switzerland and even given our proprietary names. The latter is  

not done directly, but indirectly,  by handing ou t labels with the protected 

trademarks to the distributors and getting them to stick them on the packages.  

Therefore, go beyond what the Commission is proposing to you; say in your 

resolution,  above al l,  that consideration must be given to the German chemi cal 

industry when concluding new trade agreements with Switzerland. Switzerland 

must be made to do what is right and just. (Applause.)  

 

d) Closing of the Congress  

(Proceedings Report,  p. 160.)  

 

 

The minutes of the meetings have been compiled and condensed in the green 

booklet we have before us,  which is essentially different from the booklet here 

(pointing to the brochure of Vosberg -Rekow mentioned several t imes). 

(Laughter.)  

I  think you all  doubted that this extensive program could be completed and 

thought that we would suffer the same fate as in Frankfurt, where we not only 

postponed some things but also cut them off. Today, we not only got  

everything done on time, but almost too early. To whom do we owe this 1 To 

the Presidium, to the two Directors, Mr. von Schütz and Dr. Bottler, who have 

presided in the main, and to the other gentlemen of the Committee, who have 

worked just as dil igently. F irst and foremost, our thanks, and heartfelt  thanks 

at that, are due to Mr. von Schütz. I  have already informed him tha t I  ordered 

a cavalry saber from Solingen yesterday and a lance today in recognition of  

the dashing way in which he has conducted the meetings here. After the hot 

Cologne battles and also this year's attempted attacks, I 'm sure you won't hold 

it  against me as a technician if  I  ask you to take a closer look at the President 

and answer the question of whether he actually belongs to us technicians or 

to you lawyers. (Laughter.) You see, technicians are also capable of chair ing 

debates on legal protection. This  is a personal satisfact ion for me, which I  

hope you will  grant me.  
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I  think I  speak for all  of you when I ask you to express our thanks to the 

Presidium, especially to Director von Schütz, by ris ing from your seats. (Done. 

Loud applause and clapping of han ds.)  

 

On the Practice of the Imperial Patent Office.  

(General Meeting of the Association of German Chemists, 

Düsseldorf, 1902.)  

(Journal of Applied Chemistry 1908, p. 980ff.)  

 

I  shall  endeavor to represent him in his absence. Tomorrow, we will  have the 

honor to welcome the President of the Imperial Patent Office, Mr. von Huber,  

and Mr. Robolski,  Director of the Patent Office, and must therefore expect to 

receive a response to the report of our Patent Commiss ion, which was printed 

in the Association's journal. I  wil l  therefore probably take the opportunity to 

place item 8 i) of the agenda as the f irst item after the general business of the 

Association, so that the gentlemen from the Patent Office wil l  not be f orced 

to attend the proceedings on the other Association matters.  

We have adopted resolutions in the Patent Commission, which have also been 

printed in the report, but we have not decided to put them to a vote in the 

General Assembly.  However, the Executiv e Committee took up these 

resolutions again last night and supplemented them, and today proposes 4 

sentences for your approval,  which are to be put up for debate tomorrow.  

The resolutions are worded as follows:  

The General Meeting of the Association of Ger man Chemists instructs the 

Board of the Association to express in  a petit ion to the President of the Patent 

Office that the current practice of the Patent Office in interpreting § 1 of the 

Patent Law (concept of invention) does not sufficiently take into a ccount the 

peculiar nature of the chemical invention and therefore harms the legitimate 

interests of both the inventing chemist and the chemical industry.  

(2) The General Meeting of the Association of German Chemists instructs the 

Board of the Association to submit a petit ion to the Reich Chancel lor 

expressing the wish that the interests of the German chemical industry be 

protected to a greater extent than hitherto when a new trade agreement is  

concluded with Switzerland.  
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3) It  is desirable to establish a s pecial central patent court staffed with lawyers 

and technicians to decide on null ity, revocation and dependency disputes and 

other patent disputes (infr ingement actions, etc.) .  

(4) The Patent Office shall  be entit led to issue declarations of dependency in  

the granting procedure, provided that a review by l it igat ion is  admissible."  

Resolutions 1, 3 and 4 have already been adopted by the Patent Commission 

substantial ly verbatim as proposed herein, but Resolution 2 contains 

something new which the Patent Commission has n ot dealt with.  

Resolution 1 expresses that the more lenient treatment in the granting 

procedure specif ically advocated by the mechanical industry is not desirable 

for the chemical industry.  This resolution was adopted unanimously in  the 

Commission, and the Board advises them to adopt it  as well  without further 

ado.  

.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .   

C. Duisberg :  To give examples is extremely awkward. In many cases, it  is a 

matter of feeling. The concept of invention cannot be counted on five f ingers;  

whoever stands in practical  l ife must be  able to judge it .  Processes that we 

actually demand of every chemist in practice, by which one increases the yield 

or produces the product in a purer form, for example by changing the 

temperatures,  recrystall iz ing the product or disti l l ing it  in a vacuum,  must not 

be closed off to technology by granting patents on them. But that is what is 

happening now. I am convinced that if  we were to take such patents to the 

Imperial Court, a large number of them would immediately be declared null  

and void;  but we are afraid of this  lengthy, complicated, expensive and then, 

in the end, very often very hurriedly dealt with null ity actions in the oral  

proceedings before the Imperial Court, and we prefer to choose the path of 

opposition in order to express our view and to prevent obstacles being placed 

in the way of the progress of technology.  

The statistics of the Patent Office also show that the number of oppositions 

has increased colossally, especially in the classes of the chemical industry. I  

have been told, and I can only confirm it,  that now the applicant is treated 

well and the opponent badly. In the past  it  was about the other way around, 

where the applicant was perhaps treated badly and the opponent too well.  But  

all  extremes are evi l,  and the patent office is well  on the way, as I  said in 

Cologne and repeat here, to digging its own grave; for the most zealous 

supporters of the preliminary examination system are the representatives of 

the chemical industry.  In the mechanical industry, numerous voices have 

already spoken out directly in favor of the registration system and want 

nothing to do with the preliminary examination. At the Congress for the  
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Protection of Intellectual Property in Frankfurt a. M. If  we are now pushed 

into the other camp, we will  f inally no longe r need the patent office at al l .  

Frankly, I  prefer to apply for a patent and leave it  up to the future whether 

this invention of mine wil l  remain legal ly val id or not; I  forego a superficial 

examination, while I  am in favor of a thorough, energetic examina tion, but 

without being tired. I  actual ly do not understand the tiredness in legal matters 

at all ,  it  is completely incomprehensible to me. I  say that I  am in favor of 

thorough examination, but not superficial ly, as is the case at present; at least 

we have this impression in the chemical industry; I  do not say superficially in 

the sense that matters are not discussed thoroughly, but that there is an 

increasing tendency to grant a patent rather than to refuse it,  merely because 

the opponent can sti l l  take th e path of an action for null ity.  

There is  a second point, which relates to Resolution 4,  dependence. The patent 

office is not al lowed to declare patents dependent, we know that; but it  should 

examine and express the relationship of one patent to another, yes, in my 

opinion it  is obliged to do so. Today, however, the patent office refuses this 

examination, and in this practice a great number of coll isions then turn up; a 

vast number of patents are granted which , after all ,  have nothing more to do 

with them than small  variat ions of basic inventions. The person who has made 

these small variations, however, gets a document in his hand with which he 

can go around the whole country and offer his innovation as an inve ntion 

recognized by the patent office. In fact and in law, however, he is not entit led 

to do so without the permission of previous patent holders, because it  is a 

dependent invention. The only way to obtain justice is through the tedious 

process of declaratory actions, which we did not need in the past. In the past, 

however, if  the patent office declared a patent to be dependent or refused it,  

we were satisf ied with that; we gave up manufacturing or came to an 

agreement,  and we did well .  Now there are lawsu its upon lawsuits; the entire 

chemical industry is  already in discord, one factory suing another, certainly 

not to the benefit  of the industry. We were very satisf ied with the conditions 

as they were, but we are extremely dissatisf ied with the conditions a s they 

exist now. 

I would l ike to warn against this, that tomorrow concrete examples will  be 

given in greater numbers, which one cannot control and justify, because there 

is not enough time, which one is perhaps also not able to clarify as it  would 

be necessary, because one has to conceal some things. We are in a public 

meeting and we cannot say everything there. So I  would ask that we adopt 

these resolutions without getting into examples l ike that. You will  f ind, if  you 

look around at the technology, that what the resolutions contain is what the 

industry wants, and I am glad that tomorrow we will  have an opportunity to 

discuss this before the President of the Patent Office himself,  who will   
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certainly speak on this. I  admit that it  would be much better if  a distinction 

had been made in the patent law between the mechanical and the chemical  

industry; the circumstances are indeed quite different; the mechanical  

industry has different interests from the chemical industry. But that is not the 

case, and, as far as  I  know the Patent Law, it  is not really necessary at all  if  

the Patent Office, which has the broadest authority, only wanted to make use 

of it  and say: from now on we will  treat the mechanical industry as it  wishes,  

"leniently", and the chemical one "stri ctly". I  recommend that you adopt 

Resolution 1.  

.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  

C. Duisberg: With regard to Resolution 2,  please al low me a brief motivation.  

At the Hamburg Congress, the question of the relationship between the 

international protection of industrial property and trade agreements was on 

the agenda, and Dr. Vosberg-Rekow, Director of the Association for the 

Preparation of Trade Agreements, was invited to Hamb urg to make the 

presentation. A resolution had been prepared to the effect that the Reich 

Chancellor should be requested to provide for commercial legal protection 

agreements when concluding new trade agreements,  along the l ines of the 

present trade agreements with Italy and Switzerland.  

We had assumed that there would be no debate at all  on this subject,  but that 

the matter would be accepted outright. In his speech, however, Dr. Vosberg -

Rekow took the opportunity to draw the attention of the meeting to the  fact 

that the agitation of the chemical industry over Swiss competition, which had 

been caused by the peculiar s ituation of Swiss legislation,  was not quite 

understandable, since according to his statistical records, the whole matter 

involved only about 40,000 M. annually,  by which the German dyestuff  

industry suffered damage through the import of dyestuffs from Switzerland to 

Germany. I  must confess that when I heard these f igures, I  was extremely 

surprised, and even today I cannot understand how a secret ary general of a 

central off ice for the preparation of trade agreements, who is expected to be 

thoroughly oriented in this area or at least careful ly informed, could make 

such totally false statements. It  was all  the less comprehensible since, as is  

well  known, in the Reichstag s. As is well  known, there was a great debate in 

the Reichstag about the imitation of German inventions by Swiss industry, in  

which the complaints of the German chemical industry were unanimously 

recognized. In fact, i t  is not a ques tion of a loss of only 40,000 Marks, but in  

reality of many mil l ions, since according to official statistics, Switzerland's 

total export of chemicals and dyes amounts to about 29 mill ion Swiss francs.  

The aforementioned gentleman had, moreover, already had  a brochure 

distributed before his presentation, in which he tried to prove with f igures  
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that Switzerland's export of dyes to other countries was also only a small  

amount, namely a few hundred thousand francs. At  that t ime, I  could only 

estimate that Switzerland's export of dyes and medicines to Italy alone would 

in any case amount to more than 1 mill ion marks,  and the export to America 

even more than 1 mill ion dollars. Dr. Vosberg -Rekow, after trying in vain at  

the meeting to present the incorrect f igures as a printing error, realized that  

he had been badly and incorrect ly informed, for he induced the speaker at the 

Central Office to write to me that he, the speaker, took the blame, that he had 

been mistaken and had not combined dyes and dyed goods, and tha t he would 

consequently have to admit that my complaints at  the time were justif ied. Dr.  

Vosborg-Rokow then also published a correction in the journal "Die chemische 

Industrie", which, however, was more concerned with stating that the f igures 

of the Swiss trade statistics were probably not correct at all  than with openly 

admitting the error. Finally, my motion was adopted to delete the reference 

to Switzerland in the pinned resolution and to extend it,  in view of the 

incorrect f igures in Dr. Vosberg-Rekow's  publication, to the effect that, when 

a new trade agreement is concluded with Switzerland, the interests of the 

German chemical industry will  be safeguarded to a greater extent than 

hitherto.  

I  therefore ask you to vote in favor of the second resolution as well .  

(Without debate, the Assembly unanimously approves Resolution 2).  

C. Duisberg: Resolut ion 3 was the bone of contention between lawyers and 

technicians at the Congress for the Protectio n of Industrial Property in  

Cologne. At that t ime, the decision was made by a three -fourths majority that 

technicians should also participate in the jurisdiction in the f ield of patent 

law. At the Congress in Hamburg, it  was a question of implementing this  

decision. The Cologne minority tried to attack the decision again and, probably 

because fewer industrial ists and more lawyers were present in Hamburg,  

wanted to bring the participat ion of technicians to the barrel again. However,  

this attack was defeated and the motion was adopted verbatim as submitted 

to you. I  would therefore l ike to ask you, since this resolution is identical to 

that of your Patent Commission, with the difference that we have inserted the 

word "central" in the last sentence,  and since b y introducing this word al l  the 

reservations which speak against the Patent Court come to an end, that we in 

any case also adopt this motion here and recommend its adoption to the 

General Meeting.  

.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .   
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C. Duisberg: Resolut ion 4 is  the bone of contention in the chemical industry 

itself:  here, the various companies have different views on the assessment of  

this question.  

I  do not want to go back to the changes that have taken place at the Patent 

Office in that patents are no longer declared dependent, nor are the 

relationships of one patent to another expressed. We have already dealt with 

this under 1. I  only want to mention that the commission set up by the 

Association for the Protection of the Interests of the Chemical  Industry at that 

t ime was in favor of the declaration of dependence, albeit under certain 

conditions, which were also expressed in our commission report. Then the 

main meeting of the "Je" Association with the long name in Hamburg adopted 

these proposals with an overwhelming majority.  

At the last Congress for Industrial Property Protection in Hamburg, the 

Elberfelder Farbenfabriken again had the dependence question put on the 

agenda, although they were aware, s ince the motion had been rejected in the 

preparatory commission in Berlin, I  believe by 18 v otes to 3, that the motion 

would not be adopted.  

In my opinion, this is  purely a question of  trust, namely whether one wants to 

show trust in the Patent Office to assign to it  these diff icult but extraordinarily 

important dependency declarations leading to  a quick decision. However, the 

trust in the Patent Office has suffered from the lenient practice. As a result,  

some representatives of the chemical industry are now of a different opinion 

and say to themselves that if  we now add the lenient dependency dec laration 

to the lenient practice of the Patent Office, then we are al l  the more lost. 

There is  some truth in this, and I assume that the Patent Office will  thoroughly 

clean up the lenient practice as soon as possible in order to change over to a 

fair pract ice; but then the transfer of the declaration of dependence to the 

Patent Office is indeed the only correct thing to do.  

In Hamburg, our Farbenfabriken proposal was rejected by 31 votes to 28,  i .e.  

by a very small  majority; however, in  view of the situat io n there, this 

represents a success. It  must be borne in mind that the declaratory act ions 

are fodder for lawyers and that the official patent declarations of dependence 

make such actions unnecessary. I  therefore hope that you wil l  join us in  

supporting the fourth resolution.  
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a) Opening session on September 3, 1907.  

(Proceedings report p. 33f.)  

 

C. Duisberg: Ladies and Gentlemen! After so many friendly words of welcome 

have been spoken, I  think you wil l  al lo w me, as the chairman of  the Association 

of German Chemists, to draw your attention for a few minutes to another area, 

in keeping with the exceptional position which the chemical industry occupies 

in patent legislation.  

As is well  known, chemical inventors  speak a pecul iar language and use strange 

formulae which are not comprehensible to the layman. Nor can what is 

patented to us be represented in models. Now, we in the chemical industry 

are the most zealous advocates of the system that has proven so bril l i antly in  

Germany, the preliminary examination system! We are also very satisf ied with 

the handling of the patent law in the way it  is carried out by the Imperial 

Patent Office, apart from minor wishes. But the interpretation of the patents 

granted to us leaves much to be desired. We already complained at the 

Congress in Cologne, and at that t ime Mr. Justice Schmitz of the Higher 

Regional Court in Cologne made it  clear to us that the attorneys, especially 

those of the Higher Regional Court there,  were extrao rdinari ly adept at making 

every technical matter crystal clear, and I believe he l iterally said crystal  

palace clear, to the court. (Great merriment.) I  may state: we opposed at that 

t ime. In the meantime, the panes on this crystal palace have become dulle r 

and duller, and it  is diff icult  to see through them. So it  is t ime for us to 

gradually start using new panes.  

We have also complained for years, for many years, that we were not 

sufficiently protected internationally, especial ly against Switzerland. Our wish 

has f inally been granted. Switzerland has revised its patent law; the chemical  

industry, especially the German chemical industry, should now receive the 

protection it  needs.  It  took long enough. But the patent law is  also after that. 

(Great hilar ity.)  

Well,  ladies and gentlemen, as you know, we inventors have suffered for many 

years from the fact that in all  countries -  America and, until  recently, England, 

too, were exempt -  the execution of patents is compulsory.  Sweden is the only 

country that has now taken a pioneering step and, following the suggestions 

of the International Association for the Protection of Industrial Property, has 

abolished the implementation requirement. To our great surprise,  however,  

England introduced the execution requirement  a few days ago; the House of  

Lords passed the relevant law - specif ically aimed at the German chemical 

industry -  and the poor inventors must now also practice their inventions in 

England.  
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So you see,  ladies and gentlemen, l ife is not being made easier fo r the chemical  

industry, but more diff icult. There is much to improve, to help and to heal in 

the f ield of industrial property protection. I  therefore wish this Congress, as 

well  as all  subsequent ones, "Gut Heil". (Applause.)  

 

b) On the question of individual auditors  

(Negotiat ion Report,  p. 36f.)  

C. Duisberg: The preliminary review process only serves a purpose if  it  is  

thorough - you all  agree on that. As a result,  we have always strived, wherever 

we could, to strengthen the preliminary examination. However, this is a 

question of organization, in which not only the authorities, who have to deal 

with the matter on a permanent basis, are decisive, but in which the 

industrialists, who have to manage larg e plants, can also have a say.  

As far  as organization is concerned, I  have to say that the single -judge system, 

as it  prevails in England, has many advantages, but also many disadvantages, 

especially in our country, where we have not yet had enough practic e in this  

respect and have by no means progressed so far with regard to the entire 

preliminary education, school and university. I  am of the opinion that it  is 

much more correct -  and I have seen it  repeatedly -  to bring all  these matters 

to a decision in the collegial procedure,  even if  50 -60 applications come to a 

decision every day.  The person who has to represent the matter, the 

preliminary examiner, is under quite a different responsibil ity to his 

colleagues than if  he is completely sovereign and indep endent and may 

sometimes -  let s l ip through and in this way patents of which we have to say: 

they should not have been granted. Gentlemen, if  we wanted to carry out a 

discharge of the patent office -  that was the intention in the f irst place -  and 

the authority says: the discharge does not occur, then that is decisive for us.  

The Authority has to know best, and if  we further say; we want to add another 

instance, then if  you accept the following agenda item -creation of a third 

instance-you would have four instances. We do not want that either.  

We should proceed in this way: the f irst motion is unacceptable to us; because 

the preliminary examiner not only has to grant patents, but must also be able 

to deny them. But even the contingent motion, which is made by  Justice 

Haeuser, is also unacceptable -  for the reasons I have just developed. I  am 

always in favor of bringing about the collegial decision in such matters or 

increasing responsibil ity by forcing the collegial decision.  

I  therefore ask you to reject both  motions and to accept the Commission's 

motion.  



Part VII:  Industrial Property  

 

c) It  is not advisable to retain the f ive -year preclusive period.  

(Negotiat ion report p. 86f.)  

 

C. Duisberg: With all  due respect for the lawyers -  and I have a very colossal  

respect for them, as I  wil l  prove  to Privy Counci l lor Kühler later -  I  must say 

that this is a question that actually concerns industry and practit ioners much 

more than the lawyers. Everything the previous speaker said was not legal,  but 

practical . I  think: in this matter, therefore, we s hould primari ly hear the 

industry, but not the hucksters, of whom my neighbor l iked to speak. For this  

expression,  I  have let the statute of  l imitations run against him. (Great 

merriment.) Gentlemen, it  was not grocers, but it  was small and large 

industrialists who all  cooperated in getting this statute of l imitations through. 

It  was inventors in the f irst place who wanted it.  I  do not want to touch the 

legal side at all ,  but only the purely pract ical . This provision in the current law 

is a consequence of  our pre-review process. We have a good preliminary 

examination procedure, and we want to keep it  and develop it  even further.  

However, this also requires that not only the patent office examines,  but that 

the industry and the parties involved are interested , that they object, that 

they f i le the null ity suit  if  necessary, in short, that they fully participate in the 

granting of the patents. And for this they are, as long as the  

preclusive period exists, and I am also pleased when the observation is made 

at the patent office that null ity suits are f i led shortly before the expiration of 

the period. This only strengthens the patent, not weakens it.  It  is much worse 

if  the null ity action is only f i led after 10 or 12 years, especial ly in  the case of  

the patents that President Hauß mentioned, which are on a weak footing.  It  is  

often precisely the most important patents that are involved, and in the case 

of these patents the question of right or wrong is so doubtful -  that is why 

they are patents that stand on weak f eet  -  that I  make the assertion, and I  do 

so as a special expert of the chemical industry, an expert who follows science 

and technology, and who is in agreement with the law, who follows and 

progresses with science and technology cannot go back 10 or 12 or  15 years 

to judge such a patent fairly and correctly if  the question of invention is to be 

examined, as would be necessary in this case if  it  is to be decided whether the 

subject matter of the invention was new and patentable at the time of the 

applicat ion. No expert can do that with the f lux of all  our science and 

technology; it  is simply impossible. Let me explain: I  have been to the lago 

repeatedly, and I must confess: in the majority of f ields in the chemical  

industry it  is simply impossible. That is t he most important moment, that this  

re-examination later is no longer a correct one, but another one, an advanced 

one, an incorrect one. (Very r ight!) This turns the right into the wrong, and  
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for this motive I urge: reject the motion; you are only acting c onsistently after 

you have rejected all  the motions of the Commission. (Great hilarity)  

 

d) Dependence of patents.  

On the proposal to deal with the issue of dependency of patents in a 

procedure analogous to null ity proceedings.  

(Negotiat ion report, p.99ff.)  

 

C. Duisberg; I  must  f irst confess that as a representative of the chemical  

industry -  you have already seen this from the l ist  of speakers -  I  am being let 

down today by my colleagues. Several of them will  speak against the mo tion. 

Nevertheless, I  would l ike to warmly recommend the adoption of this motion, 

again for practical reasons.  

Gentlemen, the dependency issue is one of the most diff icult  ones we probably 

have in the chemical industry. It  actual ly comes up for discussion in every 

patent dispute, so that the Patent Office used to f ind itself  in the diff icult 

position of actually handling the right that the legislator wanted to give it  to 

declare a myriad of patents dependent.  

Now, gentlemen, we have already heard from Privy  Council lor Robolski that  

the government of the Reich is not in favor of this proposal for the reason of  

unitarism -  they do not want to allow dual ism, they want to keep the 

jurisdiction uniform as it  is at present. It  has been mentioned by Mr. Robolski 

that the matter is a purely legal one, that it  also occurs in other areas: for 

example, in the area of design protection and copyright, and that he therefore 

cannot see how this patent dependency issue is to be removed from the large 

building "Palace of Just ice" and inserted into an adjoining side building, which 

is to be transferred to the Patent Office.  Yes, gentlemen, the patent questions 

are of a much more diff icult nature than the questions of design protection 

and copyright, with regard to the question of the facts where experts come 

into question. And that is the reason why we would l ike to have not only the 

pure lawyer but also the legal technician or the technical lawyer speak in this  

matter. President Hauß already told us yesterday that the Patent Of fice and 

its members are composed in such a way: its lawyers are no longer pure 

lawyers, but have become legal technicians and are increasingly seeking to 

become such,  and vice versa, its technicians are no longer technicians in the 

pure sense of the word,  but are becoming technical lawyers. This is precisely 

the composition we want in the chemical industry, and if  a fragmentation 

should occur with regard to the unity of the entire legal organization, I  must  
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say that in  my opinion this should take a back se at to the important question 

of needs.  

I  want to go back to something that Privy Counci l lor Kubier said yesterday. He 

gave us here a message from the Ministry that was very happy for some, less 

happy for others, and attached to it  some remarks that also re ferred to 

something I said in the opening session down here in the hall .  

C. Duisberg; I  must  f irst confess that as a representative of the chemical  

industry -  you have already seen this from the l ist  of spe akers -  I  am being let 

down today by my colleagues. Several of them will  speak against the motion. 

Nevertheless, I  would l ike to warmly recommend the adoption of this motion, 

again for practical reasons.  

Gentlemen, the dependency issue is one of the most d iff icult  ones we probably 

have in the chemical industry. It  actual ly comes up for discussion in every 

patent dispute, so that the Patent Office used to f ind itself  in the diff icult 

position of actually handling the right that the legislator wanted to give it  to 

declare a myriad of patents dependent.  

Now, gentlemen, we have already heard from Privy Council lor Robolski that  

the government of the Reich is not in favor of this proposal for the reason of  

unitarism -  they do not want to allow dual ism, they want t o keep the 

jurisdiction uniform as it  is at present. It  has been mentioned by Mr. Robolski 

that the matter is a purely legal one, that it  also occurs in other areas: for 

example, in the area of design protection and copyright, and that he therefore 

cannot see how this patent dependency issue is to be removed from the large 

building "Palace of Justice" and inserted into an adjoining side building, which 

is to be transferred to the Patent Office.  Yes, gentlemen, the patent questions 

are of a much more diff icu lt nature than the questions of design protection 

and copyright, with regard to the question of the facts where experts come 

into question. And that is the reason why we would l ike to have not only the 

pure lawyer but also the legal technician or the techn ical lawyer speak in this  

matter. President Hauß already told us yesterday that the Patent Office and 

its members are composed in such a way: its lawyers are no longer pure 

lawyers, but have become legal technicians and are increasingly seeking to 

become such,  and vice versa, its technicians are no longer technicians in the 

pure sense of the word, but are becoming technical lawyers. This is precisely 

the composition we want in the chemical industry, and if  a fragmentation 

should occur with regard to the uni ty of the entire legal organization, I  must 

say that in  my opinion this should take a back seat to the important question 

of needs.  
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I  want to go back to something that Privy Counci l lor Kubier said yesterday. He 

gave us here a message from the Ministry that  was very happy for some, less 

happy for others, and attached to it  some remarks that also referred to 

something I said in the opening session down here in the hall .  

Jurisprudence. Gentlemen, anyone who knows me knows the high regard I  

have for our German  jurisdiction in particular. If  I  had not become a chemist,  

I  would certainly have become a lawyer.  (Great merriment.) And, gentlemen, 

the example that Privy Council lor Kübler used, that the comparison with the 

crystal palace must be rejected by far if  one  compares our German 

jurisprudence with a crystal palace, and that one should put the diamond in 

its place, that was spoken completely from my soul. I  go much further. By 

diamond, we technicians understand an uncut diamond; I  compare our 

jurisdiction to a bril l iant, and indeed a bril l iant with the most beautiful and 

most magnificent cut. But as we know - I  don't know exactly -  50 or 100 years 

ago, the bri l l iant cut was changed from 64 facets to 58 facets, because this 

increased the beauty, the f ire of the s tones, so we would also l ike this justice 

diamond to be treated, even at the r isk -  very large bril l iants were recut at 

that t ime (I think the Kohinoor) in this  way, and they lost a lot of their s ize -  

that it  becomes smaller. The beauty,  the authenticity is not diminished by that, 

it  is considerably enhanced. That to the actual correction and back to the 

dependence question. If  our judges were educated in natural science. -  I  am 

quite modest and do not ask for much - as it  is unfortunately not yet the case  

at present, to understand such questions, then I would be modest. But, 

gentlemen, you will  have to concede to me -  I  have unfortunately had sad 

experiences in this respect, I  have also occasionally given an example from my 

experience in this respect -  that only a few lawyers -  it  is not so much the 

lawyers as the judges -  have even an inkling of chemistry.  Gentlemen, you 

can't have it  either; for at the Gymnasium, as is well  known, only a quarter of  

a year is spent in chemistry -  mostly how! -  is done. But , to grasp a chemical 

invention absolutely belongs at least the knowledge of the basic concepts of 

chemistry, and because this is not present, and as long as there is no change 

in the direction, we must assign this jurisdiction to a panel of judges who 

understand us, and in such a way as it  is now mit igated here, as it  is expressed 

in the contingent motion, by saying:  in a similar way,  as the null ity 

proceedings. As I  have already said, we chemists are unfortunately -  I  have 

experienced this repeatedly -  no longer understood by the judges; we are at 

the mercy and disgrace of the experts. And, gentlemen, this is a state of affairs 

that cannot remain.  Wherever you l isten, complaints upon complaints are 

being heard in that direction.  

The way to create change is  debatable.  



Compulsory exercise of patents  

 

We are of the opinion that the existing organization in the Patent Office with 

the supreme control  by the Imperial Court would be sufficient, but a change 

is urgently needed. We also wish to transfer this matter to the Patent Office,  

because we have observed that the Patent Office works much more promptly 

and quickly than the courts. (Opposition.) We have had dependency actions 

which have taken almost ten years before they have been decided. And, 

gentlemen, this culminates in the fact  that revi ewer after reviewer has 

resigned; some have died in the meantime.  

In short,  the situation today is one that urgently needs to be changed. In short, 

the situation today is one that  urgently needs to be changed. And I would 

therefore ask you to follow our pr oposal and adopt the motion as it  now stands 

in its much more moderate form. (Applause.)  

 

Compulsory exercise of patents.  

General Meeting of the Association of German Chemists, Jena 

1908. 

(Journal of Applied Chemistry 1908, p. 1962ff.)  

 

C. Duisberg: Gentlemen! As I said yesterday, we have postponed item 15 of 

the agenda in order to give the President of the Imperial Patent Office the 

opportunity to participate in the negotiations. Patent Office the opportunity 

to participate in the negotiations. Today, I  have the pleasure of welcoming the 

Wirkl.  Geheimer Ober- Regierungsrat Mr. Hauß, the President of the Imperial 

Patent Office, in our midst and I would l ike to express our particular pleasure 

because this is the f irst t ime that the President has given us the hon or of 

participat ing in our negotiations. I  hope that he will  continue to vis it  us 

frequently at the General Meeting, especially since we now also have a Sect ion 

for the Protect ion of Industrial Property, in which al l  questions relating to 

industrial property law, especial ly patent questions, are to be dealt with.  

We now move on to the agenda. The only item on the agenda is:  "Proposal of 

the Executive Board concerning compulsory exercise."  

"The General Meeting of the Verein deutscher Chemiker (Association of  

German Chemists) instructs the Executive Board, in conjunction with the 

Section for the Protection of Industrial Property, to take suitable steps in 

order, together with the other interest groups of German industry, to take 

reprisals against those states which, l ike England, have recently introduced a 

rigorous compulsory exercise of patents, by systematically f i l ing actions for  
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withdrawal in Germany, and thereby to make the said states inclined to 

conclude reciprocal  agreements, analogous to the German -Italian and 

German-Swiss agreements on compulsory exercise."  

The motion has already been discussed at the Board meeting; the Board 

concurred with the motion of the Executive Committee."  

.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .   

Chairman: "Gentlemen l At yesterday's meeting of the Board of Directors, the 

wish was expressed that Dr. Kloeppel should not be so strict in his resolution, 

but should rather f ind a milder wording, in view of the friendly relat ions 

between Germany and England which are currently being init iated on all  sides.  

I  have also received a letter from our honorary member Prof.  Lunge in Zurich,  

who, as is well  known, l ived in England for many years and sti l l  maintains the 

best relat ions with the Engl ish chemical  indu stry, a letter which I must  

probably raffle off  here. He regrets not being able to appear because he is not 

well ,  and continues:  

"As far as the motions announced for this meeting are concerned, I  could only 

make any comment on item 15 of the agenda, concer ning compulsory exercise 

of talents. I  would l ike to take the l iberty of saying that it  does not appear to 

me to be advisable to implement this compulsory exercise in Germany more 

strict ly than hitherto, since (as far as I  know) a number of specif ic cases of too 

rigorous implementation of this compulsory exercise have been reported in 

England. This change would cause quite a lot of inconvenience not only to the 

foreign but also to the German inventors. I  do not believe that it  would be 

feasible to proceed only against English patent applicants in Germany in the 

intended manner, and even if  this should be possible, it  is doubtful whether 

the English applicants would be intimidated by such a procedure. In my 

opinion, we should wait a l itt le longer to see how t he new provision is handled 

in practice in England."  

M.H.. I  do not stand on Lunge's point of view; nor do I stand on the point of 

view of those gentlemen in the Board Counci l  who think we should act as 

mildly as possible, but I  think we should proceed as America has done. America 

is extraordinari ly damaged in its mechanical industry, as Germany is in its 

chemical industry, by the new English legislation;  it  immediately introduced a 

corresponding bil l  in its parliamentary bodies and is on the way to make a 

similar provision -  not only against England, of course, but against all  nations,  

including us, and to force us to now also execute our valuable American 

patents in America.  We believed that,  attracted by the success of the Brit ish 

law, America, which had long been looking over its shoulder at Germany's 

highly developed chemical industry, had come to the conclusion that, since  
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the protection system with its high protective tariffs had not worked, it  could 

perhaps force the German chemical industry to emigra te to America in this 

way. Closer inquiries, however,  have revealed the opposite:  it  has turned out 

that these provisions are not directed against Germany at all ,  but only against 

England; with the introduction of such a law, as Germany has had for a long 

time, the intention is to force the states to conclude treaties with America, as 

America has already concluded such treaties, especially with Switzerland, and 

as we have concluded such treaties with Italy, Austria -Hungary and also with 

Switzerland. That is  the intention of the American law, but the law there is 

just as sharply intended as the English law. All  efforts of the American 

Government to accomplish in England the same thing that the German 

Government,  at our instigation,  tried to accomplish in Engl and have failed. The 

American bil l  is sti l l  pending, and since Congress is adjourned, the matter will  

not be further considered until  winter. Undoubtedly America wil l  introduce 

the same bil l  as England, but it  is prepared, as we know, to conclude a 

reciprocal treaty with Germany at once,  and a Patent Office negotiator has 

already been instructed to go to Berlin after the Stockholm meeting of  the 

International  Congress for the Protection of Industrial Property in  order to 

init iate appropriate arrangements th ere.  That would be what we also want,  

and what England will  and must eventual ly come to.  

We will  not benefit  greatly from such a subsequent agreement with England, 

because those companies which hold valuable English patents ha ve, of course,  

immediately bought land over there, begun to build factories and intend not 

only to carry out their patents there for appearance's sake, but are set up to 

produce the entire English demand for the products in question in England. 

We are doing this to save our presently exist ing valuable patents. Of course, 

we have no intention of emigrating with our entire industry, which supplies 

the English market.  However, I  would l ike to emphasize here that it  can be 

very tempting, when one has seen that the manufacturing conditions in 

England are possibly more favorable than in our country, to switch over to 

manufacturing not only patented products, but also non -patented products, 

mass-produced articles for export, above all  for colonial export, in these 

English branches. You know that a differential tar iff  treatment already exists 

for Canada, and that England plans to implement it  for all  colonies, so that as 

a result the products produced in England will  have to pay a lower tariff  than 

those imported by Germany. At the same time, I  would l ike to mention that 

we paint manufacturers have taken the opportunity to study the English 

situation in great detail.  A commission consisting of chemists, engineers and 

businessmen has been over there and, under my leade rship, has sought to 

orient itself  about the entire chemical industry in England, from tar disti l lation 

and the intermediate products industry to dye production. A lot of factories  
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have been offered to us for our purposes, because al l  English manufacturers  

realize that it  would be most advantageous for them if  we bought their old 

factories and manufactured our new products in  them. We have not done this,  

however, but have only taken the opportunity to look at them thoroughly.  

However, as I  may reveal here, we have learned nothing from this. We have 

thought it  more correct,  at least as far as the two large communities of  

interest existing in our industry are concerned, to build new factories each for 

itself.  The Elberfeld-Ludwigshafen-Berl in syndicate in particular, as you 

already know, has purchased a large site in a wonderful  location near 

Liverpool, a s ite that is suitable not only for the dyestuffs industry, but also 

for the manufacture of all  inorganic intermediate products and even for tar 

disti l lation. We have studied the conditions thoroughly in al l  directions, and 

it  has turned out, strangely enough - and this is what caused me, as a well -

known optimist, to be a l itt le pessimistic in the f irst toast I  gave last night -  

that coal is much cheaper than her e, that the wages for manual laborers in 

Liverpool are cheaper than here, namely they amount to approx. 3 shi l l ings 

per day for a good worker, while at present we have to pay an average of 3.50 -

4.00 Mk., that taxation and other official  charges are also co nsiderably lower 

there than with us,  and that the only thing which does not matter so much to 

us, and which one would think should be cheaper than in Germany, especially 

in the country of competition between railroads and canals, is that freight is  

conversely more expensive there than with us. All  of this is very thought -

provoking and should serve as a warning to the hotheads in the polit ical  arena 

not to overstep the mark too far. As I  have already said, however, for the time 

being we only want to discuss the patents over there that are currently 

important and signif icant for us;  this does not yet give England any strength 

in the chemical f ield. All ,  Everything that is written and claimed in English 

newspapers is exaggerated, far exaggerated. To start with,  we can get by with 

2 chemists and about 50 workers;  what does that mean compared to the 600 

or so chemists and 18,000 or so workers that we employ together. But we have 

to keep our eyes open, the beginning has been made, and who knows what 

wil l  follow.  

There is also the danger that England wil l  eventually introduce protective 

tariffs;  the movement for this is very strong. Therefore, for our government,  

for all  of us, we must be on our guard and remain vigi lant, and not rush things 

in social policy matters either, and not make manufacturing conditions even 

more unfavorable than they already are.  

At present, of course, nothing can be done against the negative attitude of the 

English government,  but we must nevertheless work towards reaching a 

treaty-like agreement, and this is only possible by exerting pressure on the 

English mechanical industry so that it ,  too, turns to its home government and  
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says: The chemical industry may have advantages from the new law, but we, 

the mechanical and textile industries, have  suffered great damage from it,  and 

this carries much more weight, and therefore we urge you to go to Berlin and 

seek a reciprocal agreement. We can achieve something l ike this if  we do not 

appear in rubber shoes, but march in long boots and make a German kick 

audible; therefore, you should not follow the siren song of our friend Lunge, 

but accede to the proposal of the Board or the remarks of Mr. Kloeppel. Now 

I would l ike to ask a question specif ically to the President of the Kaiserl.  Patent 

Office.  

The resolution looks quite nice, but Dr. Kloeppel has already said that it  may 

come to nothing, because how do we want to harness the mechanical  industry 

to our wagon? How are we going to get it  done? Now the Brit ish Minister of  

Trade has officially announced i n Manchester that he has had a l ist  of all 

foreign patents drawn up, that he has sent it  to the entire industry, and that 

he is asking them to see to it  that these patents are implemented everywhere.  

This is  a fact. He would see to it  that the courts would  also carry out the 

actions accordingly.  Now, of course, it  wil l  not be possible for our Patent 

Office to proceed in this way, nor would I want it  to, but I  believe that the 

Patent Office could provide the Association or the Section for the Protection 

of Industrial Property with a l ist  of those patents which belong to Englishmen. 

We can't extract them ourselves because many transfers have very often taken 

place as sham transfers to meet the requirements of German law.  

Therefore, if  we were to learn which pa tents had been issued by Englishmen, 

it  would be our task,  and this is what we want to do, to contact the industries 

concerned with the question: Tel l  us, is the patent being executed in German 

industry or not? We would then take measures to proceed practi cally. That is 

the question that I  would l ike to address to the President of the Imperial 

Patent Office. Patent Office.  

I  think you will  see from all  that I  have mentioned that this is a matter which 

may become far more important for the chemical industry in Germany than it  

may at f irst appear.  For what I  have said are facts. I  would only l ike to add 

what I forgot to say earlier, that in addition to the advantages in monetary 

terms, what our cathedral socialists claim about trade -unions in England is  

only cathedral wisdom and does not correspond to practice. The chemical 

manufacturers have declared to me almost unanimously that if  one of  our 

workers were to be a unionist, he would f ly out at once;  whereas in our country 

the efforts are directed toward shapin g labor relations in such a way that  

perhaps the time wil l  soon come when we wil l  be glad to be able to emigrate 

to countries where these conditions are different from ours."  
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Kongress für gewerblichen Rechtsschutz, Leipzig,  

June 15-20, 1908. 

(a) Opening session.  

(Proceedings report p. 25.)  

 

C.  Duisberg: Highly respectable festive assembly! Now the clubs are coming! I  

hope you see them marching in spir it  regiment by regiment, battalion by 

battalion, and that you will  a lso take these masses into consideration  during 

the voting.  

When I was given the honorable task of greeting you in the name of all  these 

associations mentioned here, a mild joy went through my heart; for I  thought 

and hoped that the Association of Saxon Judges and Prosecutors, which was 

l isted, would also have given me the mandate. (Laughter.)  

To my great regret, however, I  was not given this honor, but Mr. Loebe, the 

senior district court judge, reserved this for himself . I  think he must have 

feared that I  would not want to hand over the mandate  he would now confer 

on me before this evening. (Laughter)  

I  don't think he would have been wrong about that either. (Great hilarity)  

Ladies and gentlemen! Privy Counci l lor Kübler has already told you that we in 

Düsseldorf were worried about whether we wou ld be al lowed to move into the 

legal city of Leipzig with joyful hearts. Well,  I  can assure him, we came here 

with joyful hearts. But I  must not conceal  the fact that we also came here with 

beating hearts.  Back then in Düsseldorf, industry was at the heigh t of its glory 

and work. Now it  has sl id down from the high crest of the wave into a very 

deep trough of waves, and even if  I  must  unfortunately fear that this trough 

of waves will  not soon rise again into a crest of waves -  which is  also a good 

thing -  I  nevertheless confidently hope and am certain that the industry, which 

is currently ail ing in individual organs, will  not suffer any damage or hardship 

in its overal l  organism. But in such an emergency, it  must count on being 

treated well,  because we not on ly need good treatment, I  hope we also 

deserve it .  And from this point of view, I  would l ike to say to you: no matter 

what the result may be today, we are used to and face this question every day,  

to make the seemingly impossible possible.  

We will  continue on our way calmly and safely, because our forest motto is  

l ike that of the House of Savoy: Sempre avanti!  (Loud applause.)  
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b) Jurisdiction in industrial property matters.  

(Negotiat ion report p. 75ff.)  
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b) Jurisdiction in industrial property matters.  

(Negotiat ion report p. 75ff.)  

C. Duisberg: Gentlemen! Dr. Rathenau,  the district judge, wil l  say: now comes 

the caller in the fray! -  That is what he called me when, as the leader of the 

Nachtrab in Düsseldorf, he published the brochure that you are all  familiar 

with, the well -known brochure "Das Sachverständigenwesen in 

Patentprozessen". Gentlemen, it  is  very hot today, and my blood, the 

temperature of which is usually already a few degrees higher with me than 

with other people, could easily come to boil ing point as a result. (Laughter.)  

But when yesterday was over, I  was  freezing cold.  Then I  said to myself:  

actually, we technicians didn't need to talk at all;  let 's let the lawyers f ight it  

out. Gentlemen, it  used to be technicians versus lawyers. Now this f ight -  it  is  

not really a f ight at all ,  but an honest fencing and  arguing -  this arguing has 

been steered into completely different directions. We have gained quite a 

number of supporters, and these supporters are the best experts we can think 

of. Mr. Justizrat Wildhagen, rights lawyer at the Imperial Court -  gentlemen, 

have you ever heard more beautiful,  more honorable words than those he 

spoke yesterday? he did not present individual cases, did not get involved in 

details,  but he answered and affirmed the question of need in general from 

high points of view. Dr. Isay t hen came and clearly demonstrated from the 

bottom up, from the question of education -  and I absolutely agree with him, 

without wanting to offend the lawyers in the least -  that this is the core of the 

question. Finally, the old master in the f ield of comm ercial jurisprudence, 

Senate President Dr.  Bolze, appeared -  yes, gentlemen, I  would l ike to have 

the picture that appeared here yesterday, when you all  stood around the 

venerable old gentleman, he walked up and down in this circle and spoke out 

of experience, brought onto the photographic plate and taken home to publish 

the picture in the "Woche".  (Stormy merriment.) Could we find a better 

advocate for us?  

Gentlemen, I  am the f irst technician to take the f loor (Shout out: Justice 

Counci lor Haeuser!) -  Yes, Justice Counci lor Haeuser is my colleague, but in 

the legal f ield of the chemical industry. Again, it  is the evi l  chemical industry 

that appears here f irst and foremost on the battlefield, because it  needs it  the 

most. Dr. Rathenau says in his brochure: "I f  we consider all  this, it  is not  

diff icult  to come to the conclusion that there is no need for the establishment 

of mixed special courts, even if  a powerful group of interested parties in the 

chemical industry, who, as they themselves admit, claim a speci al posit ion 

everywhere in the f ield of industrial property protection -  we must remember 

the f ight over the word marks for pharmaceutical products -  are short-sighted 

in their special efforts. Mr. Rathenau, please be so kind and first come to the  
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chemical industry to f ind out about word marks before you write something 

l ike this again. Up to now, you have not known the chemical industry at all ,  so 

you must not accuse it  of short -sightedness.  You want to call  short -sighted an 

industry that cannot be praised for having conquered nature!  But we are not 

f ighting with nature here, we are f ighting against existing institutions, against 

prejudices, against polit ical parties, we are even fighting against authorities 

with whom we have found our best support so far an d who otherwise 

supported us, who helped us where they could. Only in the f ield of industrial 

property rights were we told never in Düsseldorf and no here.  

If  it  was a matter of praising the chemical  industry, then the price of this 

glorious German makes exceptional laws against us, makes customs borders 

and patent barriers,  which we cannot jump over, sounded at  all  corners. We 

claim no protective tariffs for ourselves,  for we need no protection at home 

against foreign countries. But we demand fair and good  treatment in legal  

matters.  

Well,  gentlemen, statistics! One can argue mightily with numbers, make a 

structure out of numbers, believe strongly in numbers, and so on. The 

variat ion of this saying came to my mind when this material was shared with 

us here.  Why was the representative of the government,  Mr. Rathenau, 

assigned to make the same known to us, why did they not come out with it  

off icial ly? Such compilations would have made much more impression if  they 

had been issued directly by the government.  

But what do they prove? They prove that when the special courts for patent 

cases are detached, only a very small,  t iny sl iver detaches itself  from the great 

legal block. Not what Mr. Rathonau wants to deduce, but the opposite. If  in  

class 12 there have been 11 lawsuits with 1863 patents and in class 22 there 

have been 5 lawsuits with 1149 patents,  it  is not that the chemical industry 

has had no need for patent lawsuits, but rather that it  is t ired of this dispute, 

it  is t ired of not being understood (very true !),  it  is t ired of waiting for years 

until  it  f inally gets a verdict at the Imperial Court.  

Gentlemen! Al l  respect to the Reichsgericht! The judgments of this court are 

so good because they are made by a judiciary, by a body of judges who, having 

walked the heights of l ife in years of experience, know no ambition and no 

other glory than to remain permanently in their place, to officiate in the same 

senate, and to use their best from their experience to achieve the best. Mr. 

Justice Haeuser has already said that,  as far as chemical questions are 

concerned, you wil l  have to admit that we are also faced with a panel of judges 

who do not understand us, or at least not completely. We no longer conduct 

trials as we used to. In al l  our l icense agreements there is  t he arbitration 

clause, not because we particularly love arbitration courts; on the contrary, it   
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never comes to an arbitration award, and it  does not come to that because 

there is no dispute, but because we are afraid of the arbitration court. But we 

introduce it  as a constraint, so that we get along beforehand, and such 

understandings were one of the motives that led us to communities of interest  

that abolished lawsuits.  

It  has been calculated that the duration of patent l it igation is exactly the same 

as that of general  l it igation. However, one must take into account that in the 

f ield of inventions we urgently need to be dealt with quickly. If  the patent 

lasts only 15 years, we have only f ive years of benefit  if  the trials take ten 

years. In addition, the gentlemen have seen fit  to put the util ity models 

together with the patent cases. Since the util ity models are settled quickly, 

we get statistics that are too favorable.  

Now, gentlemen, the question of need I I  must come back to this, Privy 

Counci l lor Kühler, because in this case we are both the people most affected. 

You really resented me very much in Düsseldorf -  I  noticed it  -  when I had to 

take the opportunity of the festive dinner to make noise. I  couldn't help it  

then; that's always the way with me, my  temper gets the better of me, and 

then you have the damage. (Laughter.) But I  had a blast , I  can tell  you, when 

the decree from the Ministry of Justice appeared. I  was delighted and said to 

myself,  it  did help after all .  We didn't get through in Frankfurt , Hamburg and 

Cologne, and I thought, it 's the same with Düsseldorf, so you take the 

opportunity and blow the trumpet properly, and lo and behold! 4 -6 weeks 

later, a wonderful  decree appeared, saying:  You courts, form special 

chambers! Very nice! Educate special ists, educate the prospective lawyers!  

Immediately, the president of the district  court in Elberfeld, who, by the way, 

was also a good friend, came to me and asked if  one of the chemists -  Dr. 

Kloeppel was so kind -  would l ike to organize lectures. F ield trips were also 

arranged. Soon we wil l  be taking the high court through all  the trees of  

Leverkusen. A wonderful success! Not to the side that remedial action would 

be taken, that was not possible, it  does not go so fast. There we must sti l l  saw 

hard wood. But on the side of interest! There was interest in the whole society.  

(Laughter.) There was no more when the assessor read on the f i les:  

Ludwigshafen versus Elberfeld, the matter was quickly shoved under a bundle 

of f i les, but it  was taken out and it  was said: this is an interesting case.  That 

was enough for us; we are proud of this success, and we thank the judicial  

administration for it .  Life has been breathed into the case.  

But don't think, gentlemen, that the damage we complain about would be 

eliminated if  lecturers from the technical col leges or lawyers in Berlin gave 

lectures, perhaps one hour a week or month, that lawyers would then be 

turned into technicians, that is,  technicians in the sense that they understand  
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us. But they become interested in us and our problems, and that makes us 

happy.  

Now Mr. Bathenau - I  am sorry that I  have to deal with this repeatedly -  took 

the opportunity on page 22 of his brochure to say:  

"Professor Duisberg,  the rallying cry in the dispute over the special patent 

courts, announced with emphasis at the Düsseldorf Congress: "We chemists 

are no longer understood by the lawyers."" This is partly true. But the fault 

l ies not with the lawyers, who have the best wil l  to understand the chemists,  

but with the chemists, who for the most part make no effort to make 

themselves understood by the lawyers.  

That's where everything stops! (Great hilarity.) We chemical manufacturers 

have an army of lawyers, whom we send to university to do chemistry 

afterwards; then they come to us t o handle process matters.  The simplest 

contract that we could make on our own has to be made by a lawyer. For all  

matters we need lawyers, and now we are not to make any effort to make 

ourselves understood to the lawyers. Of course,  they were f irst  used in  

l it igation to instruct the lawyers.  They sit  there for days, weeks, even months 

in some cases -  Mr.  Wildlingen wil l  a lso be able to tell  you about this -  in order 

to turn the lawyers into chemists. That is possible with lawyers, but we cannot 

do that with judges.  

Dr. Hahn in Jena,  for example,  told the IP special ist  group of  the Association 

of German Chemists that at f irst he thought that a bit  of  chemistry would do 

good. Then he went deeper into the matter and found: Jesus,  what an 

ignoramus you are about  these things. Now he says: Yes, gentlemen, I  am 

teetering on the edge of an abyss if  I  presume to understand chemical 

questions today, although I have already done two semesters of intensive 

chemistry.  

We chemists don't get through with 6 semesters, today  we need at least 10, 

mostly 12, and we need to study dil igently. We sit  in the laboratory from 

morning ti l l  night and have to work pract ical ly and theoretically.  

So we try to make ourselves understandable to the gentlemen and wish that  

this understanding is transferred to the judges through the language of the 

lawyers. But do not think that this is already the case today.  

That which we chemists have ahead of many other professions -.  

You will  laugh in a moment, gentlemen, but I  can't  help but tell  you -  is 

modesty. (Great hi larity.)  
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Gentlemen, now I am smiling, because the study of nature makes one humble,  

anyone who has sought to penetrate the interior of nature will  admit that to 

me. (Bravo!)  

Gentlemen, the chemist does not claim that he knows the Pandect s, he does 

not claim that he understands them when he reads them, he does not claim -  

and I speak as an expert -  that when he reads Nietzki,  he understands him in 

the same way as the esteemed representatives of your profession claim. I  have 

no other words to say than, this is arrogance. Such pride tempts one to imagine 

that one understands things that are far from the jurist's mind. That's how you 

end up going through trials in the f irst instance without experts. Then one 

arrives at judgments that are teemi ng with chemical  errors. These are the 

reasons that have led us to complain, not only about bad judgments, but also 

about not being understood and about people imagining that they understand 

us.  

What is the diff iculty of the situation? It  l ies in the educa tion. The 

humanistically educated jurist is confronted with the modern technician. I  am 

not an opponent of grammar schools, although I am one of the f irst graduates 

of the most modern educational institution, the Oberrealschulen. I  recognize 

that the gymnastic apparatus of humanistic education is just as good as the 

gymnastic apparatus of modern education. Whether languages, natural  

sciences or mathematics or history, these form the mind and the spirit  equally 

well ,  but in order to understand modern l ife, t his requires a certain abil ity of 

inductive thinking on the one hand and on the other hand a certain amount of 

knowledge for understanding the progress we have made in the last decades.  

But in the high schools you learn very l i tt le of these things. -  You have only 

one hour of chemistry a week for half  a year, so you are introduced only to 

the very lowest levels of our high science. We therefore wish that there were 

a larger number of Realgymnasium students or Oberrealschule students among 

the jurists. Up to  now there are only a few who are will ing to continue Latin 

at the university. But we will  soon get some such lawyers. So it  is the education 

at school that is essentially at stake; I ,  too, have pleaded for lawyers to be 

included in the newly founded Germa n Committee for the Promotion of 

Mathematics and Science Education.  

Now comes the training that you give your trainees.  The studies at the 

university are none of our business, you may arrange them as you wish,  you 

are the authoritative experts. But we are subject to your judgment and can 

therefore only advise you to promote interest in technology, industry and 

modern progress more than before. The decree has init iated this very well,  

and I hope that we wil l  make progress along this path.  
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Now I come to the main point, which, in l ine with what President Bolze said,  

is the question of experts: the expert is the saving angel you always hold up 

to us, and of whom you say: he will  show you the right way,  he should guide 

you and us. However, he is supposed to have only the technical decision. But 

he is not the right man. Before President Bolze spoke, I  had already expressed 

this view to him. The point is that the expert is not impartial,  however hard 

he tries, he cannot be and never will  be. (Listen, hard! -  Very true!) Gentlemen, 

I  myself  have been an expert repeatedly and can chat out of school, I  know 

that very well.  But to be an expert, one must learn, especial ly in the f ield of 

commercial law. The most important minds in our science missed the mark 

when they made their f irst expert opinions. (President Bolze: Very right!)  

They f irst had to get into the spirit  of our entire modern jurisprudence, and 

they f irst had to learn what technology is all  about. These gentlemen theorists 

do not understand us either. In thei r  experiments, they operate in jars, with 

small quantit ies, where everything is transparent and everything goes well .  

When they then come to us in industry, they see large,  powerful,  opaque 

apparatuses that inspire horror, where the reactions often go diff erently.  

I  hear you say, why don't you take experts from industry 1 But they are 

rejected because they are biased. Either they are friends of a company, in 

which case they move too far away from their normal point of view to be 

completely fair,  or they have been br ought up in a certain way of thinking and 

then come to the result that President Bolze has demonstrated to you. This 

has long been recognized in England, which is exemplary especially in the f ield 

of industrial property protection. In England, there is  no expert as there is  

here, but each party presents its point of view to an expert. Sometimes dozens 

of experts are called, and now the two lawyers in the cross examination try to 

get out of the experts what is the truth, and that is what matters. Our German 

judges,  however, because they do not know our language, do not understand 

our science, are not used to thinking in our spirit,  are not able to get the right 

thing out of a chemical expert. That,  in my opinion, is the key point.  We are 

therefore of the opin ion that if ,  in addition to the lawyers,  there were not 

special experts in the panel of judges, but people l ike us, who have had our 

education and the opportunity to become accustomed to legal thinking and 

the spirit  of industr ial property protection, they  would be able to f ind the 

truth better than the pure lawyers or come as close to the truth as possible,  

whereas now it  is  often necessary to go about it  because there is  no other 

way. For this reason we are trying to bring about a change in the exist ing 

conditions. Today we are at the mercy and disgrace of the experts, and that 

hurts. That is why change must be created.  

 



Industrial Property Congress in Leipzig.  

 

However, we do not want the experts to disappear; we want them to continue. 

We only want a col legium consisting of three judges and two t echnicians in 

addition to the existing experts. We deliberately give the judges the 

preponderance, again out of modesty, because we believe that jurisprudence 

belongs to the jurist,  and that he must be primarily authoritat ive.  But we now 

also wish that this college should not, as is usually the case, consist only of 

judges who, as it  were, regard such a chamber as a transitory stage, who spend 

a few years in the diff icult f ield of industrial property protection and then 

devote themselves to other things, bu t such jurists who become specialists,  

who adapt themselves to the technicians, learn from each other and exercise 

their office just as they do in the Patent Office. The Patent Office has been 

exemplary for us in this direction.  

Now I would l ike to ask the  President of  the German Patent Office:  has this  

way of f inding the law - although it  is not  jurisprudence in the sense discussed 

here -  not proven itself  in the German Patent Office? The President was kind 

enough to tell  us in  Jena at the General Meeting of the Association of German 

Chemists: it  has proved itself  bri l l iantly.  Gentlemen, it  has proven itself,  as 

was to be expected.  

Now I would l ike to ask the President of  the Austrian Patent Office: has this 

procedure proved successful in Austr ia? They are much further along in this  

respect  than we are.  They already have some of what we want and demand. 

There, the sl iver of the legal diamond has already been chipped off;  there, 

legal and technical judges are together in a collegiate body and decide in the 

declaratory action. The presidents would oblige us to great  thanks if  they 

would have the kindness to say whether this is not the right way, which has 

proved itself,  which has proved itself  bril l iantly.  

But what is the attitude of the authority that primaril y has a decisive say in 

this matter, the Prussian Ministry of  Justice? I sharply distinguish my 

esteemed friend, Privy Council lor Kübler -  he called me fr iend, and I am 

honored by that -  from the government representative who spoke exclusively 

from him yesterday. As a government representative he said: No, no and again 

no! The decree had been issued, not because there was an urgent need, but 

because it  is the custom. Of course, everything must be in order, but I  have 

come to the conclusion -  and Privy Counci l lor Kübler will  have been convinced 

of this in Düsseldorf,  just as he is today -  that not everything is as nice as it  is  

made out to be. Unfortunately, the battalions of industry are not present here 

in Leipzig, the city of lawyers, otherwise I would hav e them parade at every 

turn with f lying f lags. Then you could ask each and every one of them whether 

they are satisf ied. You could also ask the chemical  industry today, which 

sometimes disagreed in the past. Justice Councilor Haeuser has already proven  
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to you that we are united on the basis of the experiences of the last few years. 

We emphasize loudly that a change must be created, that the hard -pressed 

industry must be helped. I  wil l  not dwell on this last point.  We have said: 

sempre avanti,  and we have been countered with suum euique. To each his 

own. We want what is due to us, what we have a right to, we who have turned 

the agricultural state into an industrial state, we want suum euique.  

And now, gentlemen, I  come to the end. We are well  aware that no ma tter 

how loudly we shout and prove again and again how necessary it  is to bring 

about change and improvement, for the time being we will  st i l l  be told no. But 

we do not despair,  we scientists, technicians, industrial ists;  we are constantly 

confronted with a never. But we do not despair,  we scientists, technicians,  

industrialists;  we are constantly confronted with a never; we always reckon 

with apparent impossibi l it ies, in our work there are always high mountains 

pil ing up which seem insurmountable; but step  by step we are beaten, the 

rope is hooked in, and we pull  ourselves higher and higher,  and finally we 

reach the high mountain and have a magnificent panoramic view. This is how 

it  has always gone, and this is how it  wil l  go now. Sempre avanti !  (Loud 

applause!)  

 

Kongress für gewerblichen Rechtsschutz, Augsburg,  

24 - 29, 1914. 

a) Opening session 

(Proceedings report,  p. 15f.)  

C. Duisberg: Ladies and Gentlemen! As is well  known, the purpose of the 

German Associat ion for the Protection of Industrial  Property is  to promote the 

uniform development of the protection of industrial property rights by means 

of regularly held association meetings and committee meetings as well  as by 

means of congresses to be convened from time to time.  

Whereas in earlier years such a co ngress was held, usual ly once a year, for 

example in Düsseldorf in 1907, in Leipzig in 1908 and in Szczecin in 1909, there 

has since been a f ive-year break,  which can be explained partly by the 

overproduction of congresses in general and the consequent con gress fatigue,  

but also partly by the new patent, trademark and util ity model laws which 

were expected from year to year but were not presented to the public until  

last autumn.  

It  would have been a waste of t ime, energy and intell igence if  the members of 

our associat ion had been summoned to a congress here in Augsburg three  
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years ago, as was originally planned, in  order, after the important question of 

employee invention in Stettin and the other major questions of industrial  

property protection had been dea lt with in detail  at  the earl ier congresses, to 

enter at that t ime into a new or repeated discussion of the fundamentals of  

the new patent law that was in prospect.  

The Board thought it  right to wait until  the three draft laws with which you 

are al l  familiar had been submitted to the public for expression of opinion. 

When this had happened, it  immediately convened the two Association 

Commissions, the Patent Commission and the Trademark Commission, and 

with untir ing di l igence and zeal the general quest ions w ere discussed in detai l  

in large meetings lasting several  days and the individual paragraphs of the law 

in countless smaller evening meetings, and condensed into proposals for the 

reform of patent law, util ity model law and trademark law, as is shown in th e 

green booklet which you all  have before you.  

In the meantime, however, the waves of struggle have r isen, especially on the 

important issue of  employee invention. All  bodies, associations and 

federations interested in this matter have taken a stand on the  drafts.  

The purpose and task of our associat ion and of this year's congress is to clarify 

the situation as a parliament that encompasses al l  ranks and the most diverse 

branches of industry and technology, trade and commerce, to such an extent 

that, on the basis of our deliberations, a draft law that takes account of the 

parties and opinions can now be definit ively establ ished for the Bundesrat and 

the Reichstag.  

In accordance with the position of our association in the larger public,  

however, this may only  be an exchange of scientif ic opinions and practical  

experience in the large f ield of industrial property protection, not the 

representation of one-sided interests and partisanships.  

As our unforgettable former chairman and leader of the Stettin Congress,  

Director v.  Schütz from Essen, thought it  necessary to point  out at the time 

when the question of employee invention alone was discussed in two and a 

half  days of deliberation, "our association is not an association for social  

policy, but our sole purpose  is the expansion of the laws of industrial property 

protection, whose gifts and prohibitions affect all  cit izens in the same way,  

whether they call  themselves industrialists, merchants,  civil  servants and 

employees or workers.  

I  have no need to elaborate on this here. I  am convinced that everyone who 

has come here will  not treat the questions under discussion unilaterally from 

his point of  view of interests, but generally from a higher standpoint. Only in  

this way wil l  we be able to reach decisions, especi ally on the question of  
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inventors' rights, which are worthy of us and our association and which will  

therefore also receive the attention of the authoritative legislative bodies 

which, fortunately, we have always received up to now.  

From this point of view, I ,  as your present chairman, will  endeavor to conduct 

and lead the negotiations. In doing so, I  am constantly counting on your active 

support, for which I hereby ask you all  most kindly.  

I  thus declare the Seventh Congress for the Protection of Industria l Property 

open and extend a most cordial welcome to all  of you who have come here 

from near and far,  from Germany and abroad, but especially to our guests of  

honor and the representatives of the governments of the German Reich and 

the German states, who a re represented here in greater numbers than ever 

before.  

First of all ,  I  would l ike to express my sincere and heartfelt  thanks to the 

Honorary Committee and the Local Committee, as well  as to the numerous 

other committees which have been formed here in Aug sburg in order to 

prepare the Congress and to compensate the participants in the usual manner 

for the day's work and effort by social events of all  kinds. Special thanks are 

due to the two chairmen of the local committee, Dr. Guggenheimer and Mr. 

Seufert, for the great work they have done together with their staff  of aides.  

We should also not forget the Ladies' Committee, especially its chairperson, 

Geh. Hofrat Oberbürgermeister v. Wolfram, who has kindly taken care of our 

wives and daughters and introduced  them to the sights of Augsburg.  

No less cordial ly, however, we thank the head of this beautiful,  t ime -honored 

city, Geh. Hofrat  Oberbürgermeister v. Wolfram, as we ll  as Hofrat  

Bürgermeister Gentner and the Magistrate and Gemeindekollegium for the 

friendly reception which was given to the many congress participants and 

which will  culminate tomorrow evening in the celebration in the Golden Hal l  

of the Town Hall ,  probably the most beautiful older hall  in Germany. The many 

art treasures and antiquities of Augusta -Vindelicorum have certainly induced 

many of our ladies to come here with us nevertheless, in spite of the long 

business meetings that await us and keep us men a way from them.  

And now my greetings and thanks go to the distinguished guests of honor, 

guests and participants. As such, we have the honor and pleasure to welcome 

here numerous representatives of the Reich and state authorities:  among 

others, as representatives of  the Reich Office of the Interior, Geh. 

Regierungsrat v.  Specht, as representatives of the Reich Office of Just ice, Geh. 

Regierungsrat Dronke, as representatives of the Imperial Patent Office,  

President Wirkl. Geh. Oberregierungsrat Robolski and G eh. Regierungsrat Dr.  

Jüngel, as representative of the Royal Bavarian State Ministry of Justice His  
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Excellency Mr. Minister of State v. Thelemann, as representative of the Royal  

Bavarian State Ministry of the Royal House and Foreign Affairs Mr. 

Ministerialdirektor Ritter v. Meinel, as representative of the Royal Bavarian 

State Ministry for Transport Affairs Dr. Vitus, President of the Royal Rai lway 

Directorate Augsburg.  

This year, too, we are pleased to welcome representatives from abroad, among 

whom I would l ike to extend a very warm welcome to His Excel lency the 

President of the Imperial and Royal Patent Office, Section Head Dr. Freiherr 

Beck v. Mannagetta und Lchenau. Patent Office, Section Head Dr. Freiherr Beck 

v. Mannagetta und Lerchenau, and Ministeri al Secretary University Professor 

Dr. Adler, as well  as the President of the Royal Hungarian Patent Office, whom 

we see here among us for the f irst t ime, President Hofrat Dr. Schuster, and 

the two gentlemen from Sweden, the President of the Swedish Patent Office,  

Director General Björklund, and Chief  Engineer Ni ls Rahm. As representatives 

of the district government for Swabia and Neuburg, we welcome, as 

representative of His Excel lency the District President Ritter v. Praun, who is 

unfortunately prevented f rom being with us today, Regierungsdirektor 

Freiherr v. Müller, as representative of the Royal Prussian Ministry of Justice,  

Amtsrichter Dr. Seelmann, as representative of the Royal Prussian Ministry of 

Trade and Commerce, Geh. Regierungsrat Fischer, as re presentative of the 

Royal Saxon Ministry of Justice, Oberlandesgerichtsrat Dr. Degen, and as 

representative of the Royal Württemberg Central  Office for Trade and 

Commerce, His Excel lency Staatsrat t.  Mosthaf.  

The municipal authorities are also represented,  namely the Magistrate of the 

Royal Bavarian District Capital of Augsburg through Mayor Geh. Hofrat v.  

Wolfram and Mayor Hofrat Gentnor, the Municipal Col lege of the Royal  

Bavarian District Capital of Augsburg thro ugh the Executive Board, Dr.  Ho eher, 

and the Deputy Executive Board, Mr. Just izrat Reisert .  

From Ministerial Director Dr. Kübler, who, as you know, has never been absent 

from any of our congresses, and who has so often supported us with his advice,  

a telegram has been received which reads:  

I  send my best wishes to the Congress of the German Association for the 

Protection of Industrial Property for the successful course of this year's  

important negotiations, although this t ime I am unfortunately prevented from 

attending in person for business reaso ns.  

Finally,  I  would also l ike to welcome the numerous chambers of commerce and 

trade, nine of which are represented, and the associations and societies, 32 in 

number, which have sent representatives to us, as well  as those gentlemen  
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who have come here as representatives of their companies or on their own 

behalf.  

Having thus fulf i l led all  the obl igations of thanks and welcome, I  would l ike,  

in memory of  our leader, Mr. v. Schütz, who left us all  too soon, and in his  

honor and silent memory, to cal l  upon you the word with which he opened all 

our previous congresses:  Glückauf zur fröhlichen Arbeit !  (Loud applause!)  

 

b) Conclusion.  

(Negotiat ion report, p. 212f.)  

C. Duisberg: Gentlemen! We would l ike to thank the exhibition management 

in Dresden for their kind invitation and would be happy to accept it  if  another 

congress were to be held. Whether a congress will  take place next year, the 

year after next,  or three years from now, will  have to be seriously discussed 

by the entire board of the association, and I confidently hope that this will  

lead to a situation in which congress fatigue sti l l  has some sway in the 

committee. For, gentlemen, we really must not hold too many congresses. We 

should hold them when matters are urgent, as they are now. But the fact that 

we increase the number of congresses every year, and that we induce 

especially the representatives of jurisprudence, industry, and especially the 

representatives of the governments to spend long days here at the congress,  

that is something we must consider very carefully.  

But Dresden has already been preceded by ano ther city, which has so far 

mostly been opposed to congresses. This is Strasbourg in Alsace. We would 

have l iked to go to Strasbourg once in the Associat ion of German Chemists,  

and also the Society of German Natural Scientists and Ante had wanted to go 

to Strasbourg for many years, but Strasbourg gave us the cold shoulder. The 

German Association for the Protection of Industrial Property, on the other 

hand, is  in the fortunate position of being able to say that it  has received a 

written invitation to Strasbo urg from the city administration. We have replied 

that we would be happy to accept the invitation if  we were to organize another 

congress in the near future. Therefore, unfortunately, we cannot make 

Dresden a big prospect for the time being, but we might c ome back to it  later.  

So again thank you very much.  

Gentlemen! We have reached the end of our congress; with it  perhaps also the 

end of our strength; for a certain tiredness and tension cannot be denied. The 

f irst large circle of participants has thinned o ut considerably and only a small  

group of brave,  valiant men has remained and has faithfully held out until  

Endo. I  assume that many of the participants of the congress have not yet  
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departed, but want to f inally take the opportunity, which we, the dil igent  

ones, have all  not yet been able to do, to see the beautiful Augsburg. I  have 

not yet seen anything further than Augsburg at night. (Oho! and merriment.)  

So far, I  have not had the opportunity to do so during the day, and as a result,  

I  wil l  probably not get the chance this t ime either. So I have to make do with 

my memories from 30 years ago. Because tomorrow morning at 7 o'clock it  

goes to Hohenschwangau and then further home. But I  would l ike to take the 

opportunity of the farewell hour to once again exp ress my heartfelt  thanks to 

dear Augsburg, its administrat ion and its inhabitants, especial ly since a certain 

misunderstanding prevailed over a joke I made at the welcoming evening. 

When Mr. Guggenheimer announced the dispute to us at that t ime, I,  as 

chairman, saw myself  compelled to replicate immediately and to talk out of 

school about things that had taken place in the bosom of the committee. When 

Mr. Guggenheimer invited us to Augsburg for the third time, I  made the 

remark: "What, another congress, and in Augsburg at that? Of course, this was 

not meant as if  we did not hold Augsburg in high esteem, on the contrary. I  

was only in favor of choosing a central ly located place, especial ly for the 

discussion of the draft patent law, because I feared that  the n umber of 

participants would be very small  if  we held the congress in the south of  

Germany. However, things turned out quite differently, or rather as the people 

of Augsburg might have expected. It  was not only the bil ls that drew so many 

gentlemen here, but certainly also the beauties of Augsburg,  and this is one 

of the main reasons why the Congress was better attended than ever before. 

Therefore, I  would l ike to thank the city of Augsburg and the local committee 

once again for not only inviting us,  not onl y welcoming us, but also for doing 

everything they could to give us a warm and cordial reception. (Loud applause)  

Gentlemen ! Never before have we had a congress at which there was such 

close personal involvement on the part of the residents, the representa tives 

of the authorities and the chambers involved as has just taken place here in 

Augsburg. Even more than that, a representative of the Honorary Committee, 

the President of the Higher Regional Court, is sitt ing here even now. We were 

extremely pleased to  have him here, and he took his seat up here and l istened 

to our lectures with great excitement.  (Loud applause.)  He told me just now 

how interest ing our deliberations had been to him. And next  to him sat the 

President of the Railroad and also the Chief Pu blic Prosecutor. Al l  three 

gentlemen took part  in our deliberations as Vice Presidents, and I can only 

repeat that it  was the f irst t ime we had the honor of seeing such men with 

such interest.  

And now the representatives of  the government, to whom I  must e xpress a 

particularly warm and heartfelt  thanks for having l istened tirelessly and 

faithfully from morning ti l l  night, especial ly s ince they had to watch the votes  
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very often with strange feelings. (Laughter.)  It  is really true that if  everything 

that has been decided here had to become law, then not only the 

representatives of the government would become anxious, but all  of us, then 

a strange law would come into being. That is always the case with congresses.  

Gentlemen! When we vote here, it  is  not in orde r to establish majority 

decisions and minority decisions, but only in order to feel out the moods of 

the majority or minority, and in doing so one must always read between the 

l ines, one must take into account that at every congress there is congress 

polit ics and congress tactics -  isn't  that right, Professor Kloeppel? (Laughter), 

and that in this way strange decisions are made. That is why our resolutions 

are not counted, but weighed and taken away as material .  Hopefully,  however 

-  and I  have no doubt about this after the words of the President of the Patent 

Office -  they will  also lead to their being given due consideration. A large 

number of members of our association have been asked to attend the 

deliberations at the Reich Office of the Interior, and the re we will  have the 

opportunity to consider and weigh these resolutions and see whether one or 

the other, which is to be regarded as the real opinion of our Congress, cannot 

be included in the new bi l l  to be drafted. Once again, therefore, I  thank you 

most sincerely, my esteemed representatives of the Imperial and State 

Governments.  

And now, gentlemen participants of the Congress, you who are the pil lars, the 

foundation of the whole Congress, especial ly those who stayed here and 

endured until  the end, to al l  of you I say heartfelt  and hot thanks for 

supporting me personally so well .  When I was f irst abandoned by you in the 

avoidance of debates on the Rules of Procedure, I  felt  anxious and anxious,  

and my heart sank deeper and deeper. It  was the f irst t ime th at such a thing 

happened to me (laughter),  but I  thought:  well,  gradually the gentlemen of the 

Green Association will  also get used to the new regiment and learn to realize 

that I lu1 new chairman is more tired and better than he looks. That is how it  

was. I  was very pleased that you refrained from having debates on points of 

order and from making corresponding motions. Rejecting these time -

consuming and useless speeches was, after all ,  a specialty of my predecessor 

in office, which always impressed me very much, and which I wanted to 

emulate.  

So once again, thank you al l  very much. I  hope that when another congress 

calls us together, we will  again be as numerous as this t ime. With that,  I  wil l  

close the Congress, provided that no other gentleman has anything  to say.  
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Relocation of the patent office to Munich.  

 

In response to an inquiry from the editors of the Vossische Zeitung (No. 171,  

April  4, 1918), C. Duisberg wrote:  

"I see from your article that one of the arguments put forward for the 

relocation of the off ice is its close proximity to the Deutsches Museum. Now I  

am certainly the last  person who would be inclined to underestimate or even 

disparage the importance of the Deutsches Museum. I count it  an honor to be 

a member of the board of the Deutsches Museum and to have been its 

chairman for three years. For years I  have demonstrated how much I care 

about promoting this great national enterprise. But nevertheless, I  cannot 

accept such a justif ication for the relocation of the Patent Office to the seat 

of the Deutsches Museum as a serious reason. It  gives me decidedly the 

impression of an anchor of necessity thrown out by its inventors for want of 

other reasons. The German Museum is, as its name suggests, a museum. Its 

collections can and wil l  have not only an i nstructive but undoubtedly also a 

stimulating effect  on German industrial l ife; it  wi l l  also be able to give many 

suggestions, especially to the special ist,  due to its historical character. The 

same applies to the planned new library building, which will  c omplete the 

great work,  and for which the considerable funds (6 mil l ion) required for this 

purpose are being collected at this very moment. It  wil l  contain not only a 

collection of books on the history of  the development of  technology, but above 

all  a large collection of plans of industrial plants, in which scheduling and 

execution plans of instruments and apparatuses,  of machines and mechanical 

equipment, of civil  engineering and building constructions, of complete plants,  

such as electr ical control center s, etc. ,  wil l  be col lected according to groups 

and subdivisions, in the same way as books. To bring all  this into intellectual  

connection with a transfer of the Reich Patent Office to Munich seems to me 

more than sought after. For example, this  collection of plans of the Deutsches 

Museum should give students and special ists who have to solve a certain task 

in the scientif ic-technical f ield the opportunity to inform themselves about a 

large number of already executed similar plants by studying the plans in 

question. But the person who hopes for a direct promotion of this work by the 

spatial connection of both institutes -  or he does not know the Deutsches 

Museum - has a very vague idea of the daily work of the Patent Office 

penetrating into the most detailed details  of the latest technical  

achievements.  

The decentral ization efforts in the German Reich can be viewed with the 

greatest goodwill .  For it  cannot be denied that in the establishment of all  the 

new war offices and war societies the non -Prussian federal  states, especially  
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Bavaria, came off badly. Some of these authorities could perhaps have been 

moved to Munich; there would have been no objection to that. But the old,  

permanent imperial authori ties are not suitable for this.  

One must not give in to these  decentral ization efforts,  which are just if ied in 

themselves, where they threaten to have harmful consequences. However, I  

am convinced that this is the case here. Up to now, no one had ever thought 

that it  was at all  within the realm of possibi l ity to tea r apart our supreme 

imperial  authorities,  because they form and must form a whole. The only 

exception is  the Imperial Court, which is independent in every respect, but its  

seat in Leipzig, especially in the f irst decades, has caused some 

inconveniences.  Apparently,  the Patent Office is considered to be an authority 

related to the Imperial Court,  which would also be the f irst to tolerate a 

relocation from the center of the overal l  government. If  this  were the case,  

one could gladly grant Munich the patent of fice. But this is by no means the 

case. Industry and its representatives seldom have to deal personally with the 

Imperial Court, but to a large extent with the Patent Office. A greater burden 

on manpower and the use of valuable time would be the certain co nsequence 

for the representatives of industry of the separation of the Reich authorities, 

which are important for industry,  into two places as far apart as Berlin and 

Munich.  

Apart from these reasons of a more egoistic nature, however, there are quite 

serious factual reasons against the relocation. As already mentioned, the 

Patent Office is only distantly related to the Imperial Court.  

The economic signif icance of the Patent Office l ies in the further development 

of technology through the delimitation of  th e individual f ields of invention. It  

participates in the creative l ife of  industry and technology and forms an active 

l ink in the organization of German technology and industry. For this very 

reason, the closest t ies between the Patent Office and industry must not be 

broken. Berlin is not  only the largest industrial city in Germany and the seat  

of several  large technical  authorities, such as the Physikal isch -Technische 

Reichsanstalt  and the Materialprüfungsamt, but it  is also easily accessible to 

industrial  circles throughout Germany. On the other hand, these two features 

of Berl in at the same time give the officials of the Patent Office the 

opportunity to remain in constant touch with l iving technology. If  it  has been 

possible to staff  the Patent Office wit h suitable personnel from all  over 

Germany, I  believe that the locat ion of the Patent Office in the Reich capital  

has contributed to this in no small measure. Nor should it  be underestimated 

that the relocation would mean giving up the valuable cooperation  of the 

present, non-permanent members of the Patent Office, who would not be able 

to go along with the move. However, Munich will  hardly be able to offer a  
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substitute in this respect, because despite all  the advantages of Munich, it 

cannot stand comparison with Berlin in the relationships that are important 

for the accommodation of the Reichs -Patentamt. In this respect, the fact that  

the number of patent disputes pending before the Berlin  District Courts and 

the Berlin Court of Appeal is greater than the n umber of all  patent disputes 

pending before the other courts taken together is characteristic.  

No less diff icult  would be the communication with the patent attorneys; if  

they remain in Berlin, they are too diff icult for the Reich Patent Office, if  they 

move to Munich, they are too diff icult for German industry to reach. And I wil l  

not even mention the fact that the economic associations and industrial 

federations,  which have their headquarters in  Berlin,  cannot partic ipate in the 

move at all .  Their previous influence on the organization of the operation of 

the Patent Office and on the administrat ion of justice in patent matters will  

completely wither away as a result of the relocation.  

I  am therefore unable to accept t hat such a step, which in my opinion is 

detrimental to German industry, should suddenly be taken without any 

objective reasons. At the very least, I  consider the present t iming to be 

particularly unfortunate. In  any case, such an important change should no t be 

made hastily in the middle of the war. Let's wait and see, and not add to the 

diff iculties of German industry, which are to be expected after the war 

anyway, by such experiments."  

 


